
Cooper, Kathy 

From: RegComments@pa.gov 
Sent: Monday, March 17, 2014 3:32 PM 
To: Environment-Committee@pasenate.com; apankake@pasen.gov; IRRC; 

RegComments@pa.gov; eregop@pahousegop.com; 
environmentalcommittee@pahouse.net 

Cc: ra-epmsdevelopment@pa.gov 
Subject: Proposed Rulemaking - Environmental Protection Performance Standards at Oil and Gas 

Well Sites 

Re: Proposed Rulemaking - Environmental Protection Performance Standards at Oil 
and Gas Well Sites 

The Environmental Quality Board (EQB) has received the following comments 
regarding the above-referenced proposed rulemaking. 

Commentor Information: 

David J Spigelmyer 
Marcellus Shale Coalition (apaterson@marcelluscoalition.org) 
24 Summit Park Drive 2nd Floor 
Pittsburgh, PA 15275 US 

Comments entered: 

No text comments were provided as part of this comment submittal. Please refer to attachments 
below. 

These links provide access to the attachments provided as part of this comment. You are 
advised to save the attachments to your local computer or a network share when prompted by 
your browser. 

One-page Summary: MSC One Page Summary.pdf 
Comments Attachment: Marcellus Shale Coalition.pdf 

Please contact me if you have any questions. 

Sincerely, 
Hayley Book 

Hayley Book 
Director, Office of Policy 
PA Department of Environmental Protection 
Rachel Carson State Office Building 
P.O. Box 2063 
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Summary of MSC comments on Proposed Amendments to 25 Pa. Code Chapter 78 (Proposal): 

INDEPEND£NT REGULATORY 

The MSC supports strong environmental regulation to ensure the responsible develodmenffffIEW
 COMMISSION 

Pennsylvania's valuable natural gas resources. We believe that Act 13 set a high bar for environmental 
performance and accordingly it is not necessary, nor in some cases lawful, for the Pennsylvania 
Department of Environmental Protection (DEP) to add additional costs and delays for the industry. 
We believe the Proposal: 1) exceeds statutory authority, for example, by expanding regulatory provisions 
beyond the terms of Act 13; 2) imposes standards on oil and gas operations that are more stringent than for 
other industries; 3) introduces operational complexity or obligations that have no meaningful 
environmental benefit; or 4) creates ambiguities or duplicative requirements. 
The DEP's Regulatory Analysis Form fails to satisfy the requirements of the Regulatory Review Act 
because the various subsections only address portions ofthe proposed rule, rather than the comprehensive 
rule package. 
DEP's Proposal must allow industry a reasonable amount of time to implement the sweeping new and 
complex operational and design criteria for well sites, impoundments, or other related operations permitted 
and constructed after the effective date ofthe final regulation and should clearly grandfather existing well 
sites and all other facilities associated with oil and gas operations. 
Section 78.15(f) should not equate "critical communities" with "special concern species" without an 
adequate basis in fact or law. DEP is seeking to create a binding regulatory requirement in excess of its 
statutory authority without following required rulemaking procedures. 
With regard to proposed section 78.52a, MSC supports a rule that requires reasonable diligence to identify 
abandoned and orphaned wells prior to hydraulic fracturing. However, the proposed rule is too vague and 
should be limited to a search of a robust DEP database. 
It is unreasonable for the DEP to require that the oil and gas industry address water supplies that do not 
meet drinking water standards for causes or constituents unrelated to oil and gas operations (78.51). 
Section 78.58 is a good step toward facilitating the maximum reuse of produced water. Section 78.58(b) 
should be expanded to include other pre-approved activities, including filtration of solids and removal of 
free-phase hydrocarbons. In addition, the regulations should include a residual waste storage and 
processing permit-by-rule. 
The proposed regulations have extensive and prescriptive new requirements for impoundments storing 
freshwater. No other person, group, or industry in Pennsylvania would be subject to these requirements 
and as such, the proposed regulation of freshwater impoundments for oil and gas is arbitrary and 
capricious. Consequently, freshwater impoundments must either be removed from the proposed oil and 
gas regulations, or Title 25 should be revised to regulate all persons, groups, or industries equally. 
We estimate that the cost of implementing the proposed amendments will likely be $200 million to $300 
million annually, when all requirements are considered. We believe that the DEP has significantly 
underestimated both the operational and economic impacts the Proposal will impose on the unconventional 
gas industry and has failed to provide an adequate fact-based analysis for the rule that would allow for an 
objective assessment of whether any additional environmental protection measures are needed to address 
specific, documented environmental impacts. 
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VIA ELECTRONIC SUBMISSION TO REGCOMMENTS@PA.GOV 
AND EXPRESS MAIL 

Mar. 14,2014 

Environmental Quality Board 
Rachel Carson State Office Building, 16th Floor 
400 Market Street 
Harrisburg 
PA 17101-2301 

EQWED 
MAR 1 7 2014 

INDEPENDENT REGULATORY 
REVIEW COMMISSION 

Re: Comments on Proposed Amendments to 25 Pa. Code Chapter 78, Environmental 
Protection Performance Standards at Oil and Gas Well Sites [43 Pa.B. 7377-7415] 

To Whom It May Concern, 

The Marcellus Shale Coalition (MSC), a regional trade association with a national membership, 
appreciates the opportunity to comment on the Proposed Amendments to "25 PA. CODE CH. 78, 
Environmental Protection Performance Standards at Oil and Gas Well Sites" (Proposal). 

The MSC was formed in 2008 and is currently comprised of approximately 300 producing and 
supply chain members who are fully committed to working with local, county, state and federal 
government officials and regulators to facilitate the development ofthe natural gas resources in the 
Marcellus, Utica and related geological formations. Our members represent many ofthe largest and 
most active companies in natural gas production, gathering and transmission in the country, as well 
as the suppliers, consultants and contractors who serve the industry. MSC member companies have 
a steadfast commitment to strengthen communities by making our region a better place to live, work 
and raise our families — for our generation and for future generations. More information about our 
organization can be found at http://marcelluscoalition.org. 

As background, the Marcellus Shale Formation is the most prolific natural gas production basin in 
the U.S., generating approximately 14 billion cubic feet per day and contributing more than 20% 
ofthe daily U.S. supply. The Marcellus is making a significant contribution to energy security, 
while generating sustainable economic and environmental benefits for the nation. According to a 
recent economic analysis, the natural gas industry invested more than $12 billion in Pennsylvania 
in 2011 while supporting more than 230,000 new hires in the region. Domestically produced 
natural gas has provided a clean-burning energy resource for power generation that is contributing 
to air quality improvements in the U.S. According to the U.S. Energy Information Administration, 
nationwide energy-related carbon dioxide emissions dropped 3.8% in 2012 versus 2011. In 
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addition, the U.S. Environmental Protection Agency has determined that carbon dioxide emissions 
from power plants decreased 10% in 2012 versus 2010. Both of these emission reductions were 
attributed, in large part, to the increased use of natural gas. 

Introduction 

The MSC supports strong environmental regulation to ensure the responsible development of 
Pennsylvania's valuable natural gas resources. The State Review of Oil & Natural Gas 
Environmental Regulations (STRONGER), a national non-profit organization charged with 
assessing states' oil and gas regulations, reviewed Pennsylvania's oil and gas regulatory program 
in May 2013 and determined that Pennsylvania's program "is, over all, well-managed, professional 
and meeting its program objectives." Furthermore, the MSC was active in the discussions leading 
to the passage of Act 13 of 2012 (Act 13) and endorsed the passage of that legislation which 
further enhanced environmental provisions. We believe that Act 13 set a high bar for 
environmental performance, which has been copied by other states, and accordingly it is not 
necessary, nor in some cases lawful, for the Pennsylvania Environmental Quality Board (EQB)1 or 
the Department of Environmental Protection (DEP) to add additional costs and delays for the 
industry. Unfortunately, we believe that in several areas the DEP has proposed doing just that. 

We believe the Proposal should not: 1) exceed statutory authority, for example, by expanding 
regulatory provisions beyond the terms of Act 13; 2) impose standards on oil and gas operations 
that are more stringent than those for other industries; 3) introduce operational complexity or 
obligations that have no meaningful environmental benefit; or 4) create ambiguities or duplicative 
requirements. While the Proposal contains many appropriate provisions to enhance environmental 
protections, it also contains several excessive and costly provisions that go beyond Act 13, impose 
unique and unnecessary costs and delays on the industry and are overly prescriptive with little if 
any environmental benefit. These provisions will be discussed in detail below. The MSC supports 
Governor Corbett's "Energy= Jobs" Plan which recognizes the key role natural gas plays in 
Pennsylvania's energy portfolio. The Plan, among other things, states that "regulatory certainty 
saves time and money." Please consider our detailed comments, provided below, with these 
principles in mind. 

The Pennsylvania Supreme Court's December 19, 2013 Robinson Township v. Commonwealth of 
Pennsylvania decision, as well as the matters that the Supreme Court remanded back for the 
Commonwealth Court to consider, may have far-reaching impacts on Pennsylvania's regulation of 

1 MSC understands and appreciates that the EQB is technically the body that promulgates rules under Act 13, but, 
given the DEP's role in drafting, proposing, reviewing comments, and finalizing the rule that EQB would approve and 
publish as final rule, the comments herein are directed primarily to DEP as the body largely responsible for drafting 
the regulation and any revisions that would be submitted to the EQB for its approval. 
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oil and gas operations. The repercussions ofthe decision are uncertain at this time. For this 
reason, the MSC has limited its comments herein to the actual language of DEP's Proposal. 

Cost of Compliance 

In both the Preamble and the Regulatory Analysis Form (RAF) the DEP sets out its estimate ofthe 
costs of complying with the proposed amendments to Chapter 78. The MSC believes that the DEP 
has greatly underestimated those costs and has also failed to justify or demonstrate that adverse 
environmental impacts related to this industry warrant or require the imposition of regulations that 
are more stringent than existing regulation or that are more stringent than those for other 
industries. DEP's description ofthe "compelling public interest that justifies the regulation" notes 
that DEP "evaluated all surface activity regulations and based on its analysis decided to initiate this 
comprehensive rulemaking." (RAF 10) No such analysis or factual basis for the Proposal, 
however, has been provided. DEP appears to assume without explaining, that environmental 
impacts are not being addressed through current regulation ofthe oil and gas industry. 

DEP estimates that the cost for unconventional operators will range from $75 million to $96.6 
million annually (approximately $58,000 to $74,000 per well based on the estimate of 1300 
unconventional wells drilled per year). However, that estimate evaluates only a small subset ofthe 
provisions in the Proposal, not the full cost of compliance. The MSC believes that, when all 
requirements are considered, the full cost of implementing the proposed amendments will more 
likely be $200 million to $300 million annually - $154,000 to $231,000 per well. A few examples 
will illustrate why we believe DEP significantly underestimates the economic burden being placed 
on the industry. 

The proposed regulations have extensive new requirements for impoundments storing freshwater, 
beyond those any other industry must follow for storing fresh water. The DEP cost estimate 
considers only the cost of fencing around existing impoundments, ignoring all the other 
requirements associated with both existing impoundments and the construction of new 
impoundments, to reach an estimated cost of $0.7 million to $5 million. The MSC believes the 
cost of all the new requirements applicable to fresh water impoundments is more likely $250,000 
to $500,000 per impoundment, producing a total cost of $25 million at the low end ofthe estimate, 
or five times DEP's figure. No other person, group, or industry in Pennsylvania would be subject 
to these requirements and as such, the proposed regulation of freshwater impoundments for oil and 
gas is arbitrary and capricious. Consequently, freshwater impoundments must either be removed 
from the proposed oil and gas regulations, or Title 25 should be revised to regulate all persons, 
groups, or industries equally. 

The DEP failed to include any estimate for the costs associated with the new pad restoration 
requirements (Section 78.65). Rather, the DEP claims the industry will realize a cost savings 
because an operator mav be able to obtain a 2 year extension to postpone the restoration. 

SHALE COALITION 
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However, a mere postponement of a cost is not an avoidance ofthe cost. The DEP's estimated 
savings of $21.7 million (estimated by DEP as $50,000 per site times 434 sites per year) is actually 
a cost that will ultimately be incurred, not a savings. Moreover, the MSC estimates that the cost of 
pad restoration, as proposed in the regulations will be approximately $200,000 to $300,000 per 
pad; not $50,000 as DEP estimates. Therefore rather than a $21.7 million savings, the restoration 
requirements as proposed are a cost of $130 million. 

The DEP also failed to properly balance the cost of permit conditions to protect public 
resources against the benefits of these provisions. In an attempt to demonstrate how the 
benefits ofthe new consultation and mitigation provisions outweigh the costs, the DEP simply 
compared the cost of consulting a database and a field site visit to the "permanent loss of a 
public resource." (RAF 18) Such a comparison is very misleading. That analysis assumes that 
every impact results in a total loss of a public resource or endangered species, which is a 
facially unreasonable assumption, and assumes there are no costs beyond the search of a 
database and a field visit. Yet when estimating the costs ofthe public resource provisions, the 
DEP fails to include even these costs and assumes that consultation costs are zero. (RAF 19) 
Experience with the current consultation requirement indicates that there will be considerable 
expense from industry personnel time, expert consultants needed for surveys, and project 
delays in receiving resource agency responses - all well beyond a simple field visit. The MSC 
believes the costs will be orders of magnitude higher than the DEP estimate, even without 
considering mitigation. DEP plainly acknowledges that it has included no estimate of 
mitigation costs, which precluded full analysis ofthe provision by EQB, the Independent 
Regulatory Review Commission, and interested stakeholders. Even under existing, less 
expansive, requirements individual operators have experienced mitigation costs in the hundreds 
of thousands of dollars. 

The DEP has not complied with the Regulatory Review Act, 71 P.S. §745.5(a) ("RRA"). It has 
failed to perform a complete assessment ofthe costs ofthe Proposal and has, therefore, 
underestimated the full economic burden being placed on the industry. In addition, DEP's 
explanation of how the benefits ofthe Proposal outweigh any costs and adverse effects merely 
states that "costs associated with pollution prevention measures are a small fraction ofthe costs 
associated with the cleanup and remediation of an area impacted with pollution." (RAF 18) 
This simplistic justification falls far short of providing the factual basis and analysis that would 
enable an objective review ofthe Proposal. 

While the MSC members recognize and accept that there are significant costs for 
environmental protection, when evaluating our concerns regarding specific provisions which 
we believe to be unnecessary or excessive, the true magnitude ofthe costs, as well as a factual 
description ofthe benefits, must be identified. 

j - I f^% r \ %*** Jul L« &*» %J %5 

S H A L E <£0:&MFi©#H 



Page 5 of 124 

Additionally, the DEP's Proposal must allow industry a reasonable amount of time to implement 
the new and complex operational and design criteria for well sites, impoundments, or other related 
operations permitted and constructed after the effective date ofthe final regulation. DEP has 
stated on a number of occasions that these proposed requirements, if enacted, would be among the 
most stringent state oil and gas industry environmental standards in the U.S. The vast majority of 
the requirements in the Proposal do not include a phased timeframe for implementation by 
industry. In fact, most requirements would be immediately applicable upon the effective date of 
the final regulation. As DEP is aware, the planning, design, permitting, and construction of oil and 
gas well sites and related operations are a lengthy and complicated process for operators involving 
many factors and considerations. A sudden and immediately enforceable change in regulatory 
requirements would create tremendous uncertainty for the oil and gas industry. For example, the 
Proposal's new design and approval requirements for impoundments will take time to incorporate 
into industry's business practices and planning. Furthermore, industry's identification of 
abandoned and orphaned wells will benefit from further development ofthe Department's 
database, and should be postponed until the database and map viewer system is improved. Lastly, 
any reporting that requires new forms to be developed by DEP or electronic submissions by 
industry to DEP should be delayed until DEP has finalized its forms and implemented its 
electronic interface. As such, the MSC believes that a phased implementation of many ofthe 
operational and design criteria in the Proposal must be included in the rulemaking. 

Moreover, as currently proposed, it is unclear as to how the new and revised requirements will 
apply to existing oil and gas well sites and related operations. It would put an undue burden on the 
oil and gas industry both financially and practically to require that the Proposal's new operational 
and design criteria apply to existing operations already working within the scope of DEP's current 
regulations. Moreover, a requirement to retrofit or update existing operations would put 
Pennsylvania at a competitive disadvantage with respect to other states. As such, DEP should 
include a clear "grandfathering" provision in the Proposal. DEP's "grandfathering" provision 
should state that the new standards in the Proposal should not apply to well sites, impoundments, 
or other related operations that have been already constructed; to oil and gas well sites where wells 
have already been drilled; or to well sites, impoundments, or other related operations for which 
permit applications have been submitted to DEP by an operator prior to the effective date ofthe 
final rulemaking. 

Initial Issues 

The MSC has provided detailed comments on numerous sections ofthe Proposal elsewhere in 
this document. However, there are some issues that warrant initial mention in addition to our 
more detailed comments. 

1. Public Resource Impacts: 

^ M A R C EL. L US 
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Section 78.15(f) proposes to equate "critical communities" with "special concern species" 
without an adequate basis in fact or law. That term is undefined by state or federal statute 
or regulation, no federal or state agencies have utilized the rulemaking process to designate 
any species as "special concern," and there is no rational ecological basis for equating the 
term "communities" to "species." This raises substantial questions about how any such list 
is generated, what criteria are used to determine whether there is an impact to these species, 
and why/how the DEP would develop well permit conditions to mitigate impacts to such 
species. To the extent the term is intended to refer to certain species on the Pennsylvania 
Natural Diversity Inventory (PNDI) database, such designation is not done by rulemaking. 
Accordingly, DEP is seeking to create a binding regulatory requirement in excess of its 
statutory authority and jurisdiction. The proposed rule creates tremendous uncertainty 
about a permit applicant's obligations with regard to an ever-changing and undefined list, 
to which there is no public access. The provision places Pennsylvania at a serious 
competitive disadvantage with respect to other states. The reference to "special concern 
species" should be eliminated. 

Section 78.15(g) replicates, in part, the language of Act 13 Section 3215(e) which 
recognizes the oil and gas owners' property rights to develop the oil and gas resources. 
However, Section 3215(e) also requires the EQB to develop criteria for the DEP to utilize 
in the imposition of any permit conditions to protect public resources while respecting 
those property rights and ensuring optimal development of those resources. DEP has not 
proposed any such criteria. The rule thus fails to comply with Act 13, which requires the 
EQB develop these criteria in this rulemaking. 

Pre-Hydraulic Fracturing Assessment: 
With regard to proposed section 78.52a, MSC supports a rule that requires reasonable 
diligence to identify abandoned and orphaned wells prior to hydraulic fracturing. We also 
believe the identification should include active, inactive and plugged wells. The regulation 
should provide clear direction to both the DEP staff and well operators. The rule should 
provide a precise limitation ofthe area of review, both horizontally and vertically from the 
well bore, based upon potential risks related to hydraulic fracturing and communication 
with other wells in the area, rather than propose open ended obligations. There is a 
technical consensus that shallow wells are largely irrelevant to deep unconventional well 
operations. As such, the questionnaire as proposed is unlikely to yield useful information 
and is more likely to create confusion, administrative complications and delays for well 
operators and DEP staff without any benefit. 

The regulation should be amended to reflect that the operators obligation consists of: a) 
consulting with the DEP's database to identify only those active, inactive, plugged, 
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abandoned and orphaned wells that are known or reasonably expected to penetrate the area 
of review (i.e., located within the specified horizontal distance of a planned wellbore and 
extending deep enough to potentially be impacted by hydraulic fracturing ofthe target 
horizon); b) monitoring of abandoned or orphaned wells that penetrate the area of review 
during hydraulic fracturing by visual observation or other method approved by the DEP, 
including circumstances where an operator does not have access to the well; and c) taking 
appropriate remedial action on any well that is affected by hydraulic fracturing in such a 
way as to create an environmental risk, recognizing limitations of access and ownership of 
such well. 

3. Waste Management at Well Sites: 
MSC supports regulations that encourage operators to beneficially reuse fluids and drill 
cuttings in an efficient, environmentally-responsible, and cost-effective manner that is 
practicable for operators to implement in the field. Section 78.58 is a good step in that 
direction but Subsection 78.58(b) should be expanded to include other activities that can be 
conducted without prior approval. These should include settling as well as filtration of 
solids and removal of free-phase hydrocarbons. In addition, the regulations should include 
a residual waste storage and processing permit-by-rule option pursuant to the MSC's 
suggested modifications to the DEP's proposed Section 78.58 provided by the MSC to the 
Technical Advisory Board (TAB) for consideration at the August 14-15, 2013 
Subcommittee Meeting. This permit-by-rule would provide unconventional operators with 
authority and flexibility to store and process fluids generated by the development, drilling, 
stimulation, alteration, operation, or plugging of a well for reuse by the operator. 
Additionally, the permit-by-rule would significantly reduce truck traffic and air pollution, 
caused by additional handling and by unnecessary transport of fluids by operators. 

4. Water Supply Protection: 
Sections 78.51 (b) and (c) purport to implement Section 3218(b) of Act 13; however the 
proposed regulation adds "well site construction" to the list of activities enumerated in Act 
13 that trigger the reporting and investigation activities set forth in Subsection 3218(b). 
DEP simply has no authority to amend the statutory language and this addition should be 
stricken. No one doubts that DEP can investigate complaints regarding water supplies; 
however, they cannot engraft new language onto the legislative language. 

M A R C E L L US 
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The MSC agrees with TAB's interpretation that "exceeded," as the term is used in Section 
3218(a) of Act 132 and used by the DEP in its proposed Section 78.51(d)(2), refers to an 
operator's requirement to restore an affected water supply to its pre-drilling conditions, 
when that water supply did not meet Safe Drinking Water Act standards (SDWA) prior to 
drilling. The DEP's proposed contrary interpretation that operators would be required to 
improve each and every water supply to a minimum of SDWA standards is unreasonable 
since it is well documented that many private water supplies do not meet SDWA standards 
for water quality parameters for reasons unrelated to oil and gas operations. It is also 
impractical to require operators to restore an affected water supply to pre-drilling 
conditions for individual parameters that were better than SDWA standards. In some cases 
the private water well will have had no pre-drilling samples taken or in other cases the pre
drilling sample may not be sufficient to reflect natural variability in water quality. 
Moreover, the cost to implement treatment technologies to achieve such uncertain pre
drilling conditions for individual parameters, even if possible, may be prohibitively 
expensive. Such a requirement has not been imposed upon any other industry and it would 
be unfair to impose it solely upon the oil and gas industry. MSC members accept their 
responsibility to address impacts to water supplies that they may have caused, but it is 
unreasonable for the DEP to require that the oil and gas industry address contamination in 
water supplies unrelated to oil and gas operations, as no other industry in Pennsylvania has 
been held to such a standard. 

5. The Four Topics Removed from Discussion at the April 2013 TAB Meeting: 

After acknowledging at the April 23, 2013 TAB Meeting that several provisions ofthe 
Proposal were not fully analyzed and that not all comments had been considered, DEP 
removed the following four significant portions ofthe Proposal for further discussion: 

(A) Public resource protection - Section 78.15 ofthe Proposal 
(B) Pre-hydraulic fracturing assessment (orphaned and abandoned wells) - Sections 

78.52a and 78.73 ofthe Proposal 
(C) Waste management at well sites - Sections 78.58 and 78.59a to 78.59c ofthe 

Proposal 
(D) Water supply restoration standards - Subsection 78.51(d)(2) ofthe Proposal 

DEP created four subcommittees consisting of trade associations (including the MSC), 
public interest groups, and other interested individuals to review, discuss, and develop 
amendatory regulatory language for each of these four topics. In a May 6, 2013 letter, 

2 The department shall ensure that the quality of a restored or replaced water supply meets the standards established 
under the.. .Pennsylvania Safe Drinking Water Act, or is comparable to the quality ofthe water supply before it was 
affected by the operator if that water supply exceeded those standards..." Section 3218(a)(emphasis added). 

M A R C E L L U S 
S W A L E C O A L I T I O N * 



Page 9 of 124 

TAB informed DEP that these portions ofthe Proposal were a significant concern for TAB. 
TAB asserted in its letter that the Proposal was not complete, and that "given the 
importance of these outstanding issues and the need to organize and fully engage the 
subcommittees we believe that the rule package should not be transmitted to the EQB [for 
review and publication] until TAB has had the opportunity to provide input to the 
Department on these portions ofthe rule package." 

Following the subcommittee meetings on July 17-18, 2013 in Greensburg, Pennsylvania 
and August 14-15, 2013 in State College, Pennsylvania,3 considerable progress was made 
on these topics, however DEP did not provide TAB with the workgroups' input, comments, 
and suggested amendatory language regarding these four topics. As noted in TAB's July 
16, 2013 letter to EQB, DEP "simply, and inappropriately, [undercut] the intent and spirit 
ofthe workgroup process" that DEP itself initiated. To this day, DEP has not presented to 
TAB, in any form, the findings ofthe workgroups on these four significant portions ofthe 
Proposal. Additionally, it is clear that DEP did not take into account any ofthe 
workgroups' suggestions regarding these four topics, as DEP did not revise or modify any 
of its draft regulatory language prior to presenting this Proposal to the EQB for its 
consideration on August 27, 2013. DEP failed to comport with the requirements of Section 
3226(d) of Act 13 by forwarding the Proposal to the EQB prior to the review and final 
recommendations by TAB on the above four topics. TAB's July 16, 2013 letter to EQB 
asserted the same, and requested that EQB withdraw Sections 78.15, 78.52a, 78.73, 78.58, 
78.59a-78.59c, and 78.51(d)(2) from the Proposal and designate those sections as 
"RESERVED" pending the final review and recommendations of TAB. 

6. Definitions: 

Numerous new definitions have been proposed that would expand the scope of obligations 
under Chapter 78, if adopted as written. For example, the definition of "Mine influenced 
water" gives DEP discretion to include all waters impaired by mine drainage. Given the 
breadth ofthe DEP's list of waters impaired by mine drainage this definition would include 
many surface waters throughout the Commonwealth, including sections ofthe major rivers 
such as the Allegheny, Monongahela, Youghiogheny and West Branch ofthe Susquehanna 
some of which are widely used for public water supplies. The definition is overly broad. 
Storage and use of such a vaguely defined and potentially broad universe of waters, which 
are routinely used for numerous other purposes by industries beyond the oil and gas 
industry, should not be subject to the special approval requirements of section 78.59b(g). 

3 The originally scheduled September 18-19, 2013 meeting in Harrisburg, Pennsylvania was later cancelled by DEP 
after the State College meeting. 
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Other proposed definitions not only expand the scope of Chapter 78, and target oil and gas 
industry with unique requirements, but also create ambiguity and confusion with respect to 
compliance obligations that would be created. For example, the definition of "Regulated 
substances" refers to the definition in Act 2 that was developed to assist those conducting 
cleanup operations at brownfield sites throughout the Commonwealth. The definition, 
which includes substances "covered by" six other named statutes, is overly broad and fails 
to provide the necessary guidance for reporting obligations that would be imposed under 
the proposed Section 78.66(b). The term is utilized extensively throughout the proposed 
rule, which does not appear to be warranted and may lead to unintended consequences for 
both the Department and the regulated community. At a minimum, the definition must be 
further clarified by reference to some known list of substances, such as those found in 
Chapter 250. In addition, the term should be replaced or removed entirely where the intent 
ofthe rule is better served by a different term. See Sections 78.55 (Control and disposal 
planning), 78.56 (Temporary storage), 78.59c (Centralized impoundments), 78.61 
(Disposal of drill cuttings), and 78.64a (Containment systems and practices at 
unconventional well sites) for specific recommendations below. 

The DEP's Regulatory Analysis Form 

The DEP is required by the RRA to provide a regulatory analysis of its proposed rulemaking to the 
Independent Regulatory Review Commission and the relevant standing committees of the Senate 
and House of Representatives. The DEP's RAF, which is posted on EQB's website along with the 
proposed rule and preamble, however, fails to satisfy the requirements ofthe RRA. Generally, the 
analysis is incomplete because the various subsections only address portions ofthe proposed rule, 
rather than the comprehensive rule package. Both the comparison to other states' regulations and 
the estimate of costs (as noted above) are limited in scope to only a few select provisions, failing to 
provide the required analysis. 

In addition, the analysis is often incomplete or one-sided. For example: 

• The RAF describes the compelling public interest as motivated by unconventional 
operations, which may result in earth disturbance "at least 10 times the size of earth 
impacted at a conventional site." (RAF 10) This characterization fails to acknowledge that 
unconventional well sites may have ten or twelve wells on one site, thus efficiently using a 
single earth disturbance to develop multiple wells and actually reducing the amount of 
earth disturbance required on a per well basis. Furthermore, the productivity of an 
unconventional well pad greatly exceeds that of a single conventional well and the earth 
disturbance is therefore much smaller on a production per well basis. 
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• In describing the "compelling public interest" for the rule, the RAF asserts that the draft 
rule protects the Commonwealth's tourism and recreation industries, merely assuming, 
without first demonstrating, that oil and gas operations have, in fact, affected those 
industries. (RAF 10) In describing small business impacts, the DEP alleges that small 
businesses which benefit from park visitors will benefit from the rule, without any 
foundation that those businesses have or will suffer losses from the oil and gas industry. 
(RAF 15 and 23) DEP has provided very detailed estimates ofthe anticipated annual 
economic activity and jobs generated by tourism without providing any comparable 
estimates of economic activity and jobs generated by the oil and gas industry. 

• The RAF repeatedly states that the Proposal is "performance based," when in fact a review 
ofthe Proposal will reveal that it is unnecessarily prescriptive in many areas, as we explain 
in more detail below. 

The MSC members recognize the importance of strong environmental protections and accept them 
as an essential part of operations. However, we believe that the DEP has significantly 
underestimated both the operational and economic impacts the Proposal will impose on the 
unconventional gas industry and has failed to provide an adequate fact-based analysis for the rule 
that would allow for an objective assessment of whether any additional environmental protection 
measures are needed to address specific, documented environmental impacts. MSC also supports 
the comments made by the Pennsylvania Independent Oil and Gas Association of Pennsylvania 
and the American Petroleum Institute. We appreciate the opportunity to comment and remain 
committed to working with the DEP to resolve the issues identified. 

David J. Spigelmyer 
President 
Marcellus Shale Coalition 

cc: E. Christopher Abruzzo, Secretary, Department of Environmental Protection 
Patrick Henderson, Energy Executive, Governor's Office of Policy & Planning 
Scott Perry, Deputy Secretary, Office of Oil and Gas Management, Department of Environmental 

Protection 

The MSC's detailed comments are provided on the following pages: 
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MSC Comments and Suggested Amendatory Language for the proposed Chapter 78 
Regulation4 

§ 78.1. Definitions. 

[(a) The words and terms defined in section 103 ofthe act (58 P. S. § 601.103), section 2 j 
of the Coal and Gas Resource Coordination Act (58 P. S. § 502), section 2 of the Oil and j 
Gas Conservation Law (58 P. S. § 402), section 103 ofthe Solid Waste Management Act 
(35 P. S. § 6018.103) and section 1 of The Clean Stream Law (35 P. S. § 691.1), have the 
meanings set forth in those statutes when the terms are used in this chapter.] 

[(b)] £al The following words and terms, when used in this chapter, have the 
following meanings, unless the context clearly indicates otherwise: 

Act— [The Oil and Gas Act (58 P. S. §§ 601.101—601.605).] 58 Pa.C.S. SS 3201-3274 (2012 
Q\\ apfl ga§ Art )i 

Act 2—The Pennsvlvania Land Recycling and Environmental Remediation Standards Act 

I 
Anti-icine—Brine annlied directly to a naved road nrior to a nrecinitation event. 

Approximate orisinal conditions—Reclamation ofthe land affected to preconstruction 
contours so that it closely resemhles the general surface configuration ofthe land nrior 
is. construction activities and Mentis into and complements thy drainage pattern ofthe 
surrounding terrain, and can sunnort the land uses that existed nrior to oil and gas 
activities jo the retent practicable, 

! 
MSC comment: I 

Act 13 does not define or require well sites to be restored to approximate original \ 
"conditions:; The only place where the term is proposed by EQB to be used is in Section j 
78.66, where MSC's proposed revisions clarity that the term is not necessary or appropriate. j 

I 

MSC's suggested amendatory language: 

Delete tlie defined term. 

* * ie 

Body of water—This term as defined in S 105.1 (relating to definitions!. 

4 MSC's comments include and respond to the text ofthe proposed regulation as it was adopted by the 
Environmental Quality Board on August 27, 2013, rather than the text ofthe regulation as published in the 
Pennsylvania Bulletin on December 14, 2013. See 43 Pa.BuU. 7377-7415. Some sections ofthe text below include 
references or revisions as reflected in the Pennsylvania Bulletin, but those revisions are limited in nature. 
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Borrow pit—An area of earth disturbance activity where rock, stone, gravel, sand, soil or 
similar material is excavated for construction of well sites, access roads or facilities that are 
related to oil and gas development. 

MSC comment: 

As proposed, this definition would classify all site development activities as borrow pits since 
these activities involve earth disturbance. A borrow pit would add additional permitting and 
bonding obligations under other applicable laws as referenced in the proposed Section 78.67. 
Borrow Pits, 

MSC's suggested amendatory language: 

Borrow pit An area of earth disturbance activity where rock, stone. graveL sand, soil or similar 
material is excavated to be used for the construction of well sites, access roads or facilities that 
are related to oil and gas operations. This definition does not include earth disturbance at well 
sites or otherwise permitted by the Department under the Oil and Gas Act. 

Centralized impoundment—X facility that meets the following: 

(t\ a natural topographic depression, manmade excavation or diked area 

formed primarily 9f earttot materials 

(2) deigned to IwM fluids pr wmHEhifflg asswiated with ?il and gas artiYitrcsi 
inclwHng wastewater, flQwfracfr apd ming infliiyncyfl wafer, fh? qKWy pf wMtil maY 
result in airi water <?r land pplhrttoe <?r gpdanger persons 9r proper^ 

(31 constructed solely for the purpose of servicing multiple well sites. 

MSC comment: 

Centralized impoundments may be designed to hold fluids or semi-fluids from "oil and gas 
operations/5 as defined in this Chapter. 

MSC's suggested amendatory language: 

Centralized impoundment A facility that meets the foUowing: 

(1) a natural topographic depression, manmade excavation or diked area formed 
primarily of earthen materials, 

(2) designed to hold fluids or semi-fluids associated with oil and gas operations, including 
wastewater, flowback. and mine influenced water, the escape of which may result in air, water or 
land pollution or endanger persons or properly. 

(3) constructed solely for the purpose of servicing multiple well sites. 

M A RC E L L U S 
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* * * 

Condensate— A low-densitv. high-API gravity liquid hydrocarbon nhase that 
generally occurs in association with natural gas. For the nurnoses of this definition. 
high-API gravity is a specific gravity stale developed fry the American Petroleum 
Institute for measuring the relative density of various netroleum linuids. exnressed in 
degrees. 

Cvtifainmnt system—Synthetic liners, ratings, storage structure °r other materials 
used in conjunction with a nrimarv container that nrevent snills to the ground surface or 
off the well site. 

C<mYentwmlfQrmMwn—h fwrnatipp that is not ap unconventional formation. 

Conventional well—A hore hole drilled or being drilled for the nurnose of or to be used 
for the production of oil or gas from a conventional formation. 

De-icine—Brine annlied to a naved road after a nrecinitation event. 

Department—The Department of Environmental Protection ofthe Commonwealth. 

* * * 

Freeboard—The vertical distance between the surface of an imnounded or contained 
fluid and the lowest point or opening on a lined nit edge or onen ton storage structure. 

Freshwater impoundment—A facility that meets the following: 

m is not regulated pursuant to 25 Pa. Code Chanter 105.3. 

(1\ a natural topographic depression, manmade excavation or diked area 

fjaimsd primarily of sarthep materials although lined with synthetic materials. 

(3\ designed to hold fluids, including surface water, groundwater, and other 
Department- annroved sources. 

(4) constructed for the purpose of servicing multiple well sites. 

Gathering Pipeline—A pipeline that transnorts oil, liquid hydrocarbons or natural 
gas from individual wells to an intrastate or interstate transmission nineline. 
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MSC comment: 

To avoid confusion and conflict MSC suggests the regulation should use the Federal definition 
for a gathering pipeline contained in 49 CFR Part 192, which is consistent with how the term is 
defined in Act 13, Section 3218.5. 

MSC's suggested amendatory language: 

Gathering Pipeline—A pipeline that transports gas from a current production facility to a 
transmission line or main. 

[Marcellus Shale well—A well that when drilled or altered produces gas or is anticipated 
to produce gas from the Marcellus Shale geologic formation.] 

Mim mflwnw4 mt?r—Water eoffltaiued jg a rofoe PQQI or a surface discharge oOater 
caused bv mining activities that pollutes, or mav create a threat of pollution to. waters of 
the Commonwealthr The term may also include surface wafers that haYe been impaired 
bv poUutional mine drainage as determined bv the Department. 

MSC comment: 

The definition of "Mine influenced water" gives DEP discretion to include all waters impaired 
by mine drainage. Given the breadth ofthe DEP's list of waters impaired by mine drainage this 
definition would include many surface waters throughout the Commonwealth, including sections 
ofthe major rivers such as the Allegheny, Monongahela, Youghiogheny and West Branch ofthe 
Susquehanna some of which are widely used for public water supplies. The definition is overly 
broad. Storage and use of such a vaguely defined and potentially broad universe of waters, 
which are routinely used for numerous other purposes by municipalities and industries beyond 
the oil and gas industry, should not be subject to the special approval requirements of section 
78.59b(g). The second sentence ofthe proposed definition should be deleted. 
MSC's suggested amendatory language: 

Mine influenced water- Water contained in a mine pool or a surface discharge of water caused 
by mining activities that pollutes, or may create a threat of pollution to. waters ofthe 
Commonwealth. 

Oil and Gas Operations—The term includes the following: 

m well location assessment, seismic operations, well site preparation, construction. 
drilling* hydraulic fracturipgt wmptetwih production operation alteration plugging 
and site restoration associated with m oil or gas well; 

(?) ^ater wifhflrawaisi r^Mwii waste pnuswuigi water apd other fluid management 
and storage used exclusively for the development of oil and gas wells: 
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(3) construction, installation, use, maintenance and renair 

of: (ft oil and gas ninelines: 

fin natural gas comnressor stations: and 
fiin natural gas nrocessing nlants or facilities performing equivalent functions: and 

(to construction, installation, use, maintenance and repair of all eauinment directly 
associated with activities snecified in naragraphs m . (1\ and (31. to the extent that the 
equipment is necessarily located at or immediately adjacent to a well site. 
impoundment area, oil and gas nineline. natural gas comnressor station or natural gas 
processing plank 

(S\ earth disturbance associated with oil and gas exploration, production, processing, 
or treatment onerations or transmission facilities. 

MSC comment: 

Although this definition is provided, the proposed regulations also use the phrase "oil and gas 
activities" in numerous subsections. This creates confusion as to whether different meanings are 
intended. Please pay particular attention to our specific notes and suggested amendatory 
language in this comment letter regarding the Department's use ofthe phrases "oil and gas 
operations" and "oil and gas activities" throughout its Proposal. Also, this definition does not 
match the definition used in Act 13, Section 3301. Subpart (5) is not part ofthe statutory 
definition and, in view of 78.53 below, may not be needed in the definition. 

As a matter of accuracy, the EQB may wish to consider changing the title of Chapter 78 and the 
headings of its subchapters and subsections to precisely reflect the scope of each. 

Owner—A person who owns, manages, leases, controls or possesses a well or coal property. 
[For purposes of sections 203(a)(4) and (5) and 210 ofthe act (58 P. S. § § 601.203(a)(4) 
and (5) and 601.210), the term does not include those owners or possessors of surface real 
property on which the abandoned well is located who did not participate or incur costs in 
the drilling or extraction operation ofthe abandoned well and had no right of control 
over the drilling or extraction operation of the abandoned well.] The term does not apply to 
orphan wells, except where the Department determines a prior owner or operator benefited 
from the well as provided in section [210(a)] 3220(f) ofthe act (relating to plugging 
rennirements) 

PCSM Plan—Post-construction stormwater management plan. The term as defined in S 
102.1 (relating to definitions!. 

Pit—A natural topographic depression, manmade excavation or diked area formed 
primarily of earthen materials designed to hold fluids, semi-fluids or solids associated 
with oil and gas activities, including hut not limited to fresh water, wastewater, 
flowhack. mine influenced water, drilling mud and drill cuttings, that services a single 
well site. 
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MSC comment: 

To avoid any confusion, we propose that Department use the phrase "activities at oil and gas 
well sites" in lieu ofthe Chapter 102 defined term "oil and gas activities" in this definition. 

MSC's suggested amendatory language: 

Pit—A. natural topographic depression, manmade excavation or diked area formed primarily of 
earthen materials designed to hold fluids, semi-fluids or solids associated with activities at oil 
and gas well sites, including but not limited to fresh water, wastewater, flowback, mine 
influenced water, drilling mud and drill cuttings, that services a single well site. 

Pre-wettine—Mixing brine with antiskid material nrior to roadway application. 

Process or Processing—The term has the same meaning as "processing" as defined in 
Section 103 ofthe Solid Waste Management Act (35 P. S. SS 6018.103V 

PPC plan—Preparedness, prevention and contineencv plan - A written preparedness, 
prevention and contingency plan. 

* * * 

Public water supply—[A water system that is subject to the Pennsylvania Safe Drinking 
Water Act (35 P. S. §§ 721.1—721.17)] A source of water used hv a water purveyor. 

Reeional groundwater table—The fluctuating upper water level surface of an unconfined 
or confined aquifer, where the hydrostatic pressure is equal to the ambient atmospheric 
pressure. The term does not include the perched water table or the seasonal high water 
table. 

Reeulated substance—Anv substance defined as a regulated substance in section 103 of Act 
2f35PtSt§6Q2Q,3[03), 

MSC comment: 

The definition ofthe term "regulated substance" is very broad and its use throughout the 
proposed regulation is often difficult to apply to the oil and gas industry. The term "regulated 
substance" was adopted in the context of Act 2 which focuses on characterization and 
remediation of releases causing impacts to environmental media. The term was not designed to 
be used in the context of affirmative regulatory obligations. MSC recommends that revisions be 
made as suggested throughout the subsections below- to address the DEP's particular intent of 
the regulatory section in which tlie term has been proposed. 

The term may be appropriate in the spill reporting and remediation subsection 78,66, but even 
there, the scope ofthe term, as defined above creates uncertainty with respect to reporting 
obligations in particular. Section 78,66(b) creates a two-tiered release reporting system for the 
oil and gas industry. The oil and gas industry is already subject to the requirements for 
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reporting releases pursuant to 25 Pa, Code § 91,33 that apply to all other regulated entities in 
Pennsylvania, as well as the numerous federal reporting requirements under CERCLA (e.g, 40 
CF.R* 302), CWA (e.g. 40 CF.R, 112), and EPCRA (e.g, 40 C.F.R. 355) that provide specified 
reportable quantity thresholds 

In particular, Section 78.66(b)(1) as currently proposed would impose an obligation to report 
any spill or release of 5 gallons or more of a regulated substance over a 24-hour period that is 
not completely contained by a containment system. This reporting obligation applies regardless 
of whether there is any actual or threatened impact to waters ofthe Commonwealth or any other 
impact to the environment or to public health or safety. In recognition that EQB is proposing to 
eliminate the existing "reportable release of brine" definition and provision. MSC recommends 
that this additional requirement be clarified and limited to reporting brine spills over 5 gallons 
outside of containment. 

See the subsections below for additional comments and suggestions that explain MSC's 
recommendations for terms that will serve the purpose ofthe regulation and provide better 
guidance to the regulated community, 

MSC's suggested amendatory language: 

Regulated substance --Any substance defined as a regulated substance in section 103 of Act 2 
(35 P.S. §6020.103) and listed in 25 Pa. Code Chapter 250. 

[Reportable release of brine—Spilling, leaking, emitting, discharging, escaping or 
disposing of one ofthe following: 

(i) More than 5 gallons of brine within a 24-hour period on or into the ground at the 
well site where the total dissolved solids concentration ofthe brine is equal or greater 
than 
10,000 mg/1. 

(ii) More than 15 gallons of brine within a 24-hour period on or into the ground at the 
well site where the total dissolved solids concentration ofthe brine is less than 10,000 
mg/1.] 

Stormwater—Runoff from precipitation, snowmelt. surface runoff and drainage. 

Temporary pipelines—Pipelines used for oil and gas operations that: 

(1) transport materials wseti for the trifling <?r hYdrawlfc fracture stimwlatim or 
both, of a well and the residual waste generated as a result of those activities: 

(1\ lose its functionality after the well site it serviced has been restored under S 78.65 
(related to restoration^. 
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MSC comment: 

Inclusion ofthe phrase "pipelines used for oil and gas operations"' in this definition is confusing, 
as "oil and gas pipelines" are included in the definition of "oil and gas operations". The 
definition of "oil and gas operations" also includes "water and other fluid management and 
storage used exclusively for the development of oil and gas wells." MSC recommends that the 
introductory clause be clarified to read as follows: ""Pipelines that are part of oil and gas 
operations and that meet the following: ..." 

Also, those portions of temporary pipelines that are located within the boundaries of 
unconventional well sites subject to the containment system requirements of Section 78.64a 
should be excluded from this definition. 

MSCs suggested amendatory language: 

Temporary pipelines—Pipzlim that is part of oil and gas operations and that: 

(1) transport materials used for the drilling or hydraulic fracture stimulation, or both, of a well 
and the residual waste generated as a result of those activities; and 

(2) lose its functionality after the well, site it serviced has been restored under § 78.65 (related to 
restoration). 

The term does not include those portions of pipelines that are located within the boundaries of 
unconventional well sites subject to the containment system requirements of § 78.64a. 

Watercourse—The term as defined in S 105.1. 

WMF—Water Mmmment Plan—A plan associated with drilling or completing a well 
ia an uflwpvgptfQpal fprwatipn that demonstrates that the withdrawal am* wse of 
BateE sonrees protects those sonreesi as required by lawi and protects puMfc health 
safety and welfaret 

Water purveyor—[The owner or operator of a public water supplv.lEither ofthe following: 

(1) Tft? wwr gr operator pf a pufriic water system as defined m section ? pf the 
Pennsylvania Safe Drinking Water Act (35 P.S. S 72131, 

(2) Amy person subject to the aet ofJwne 24, iw (PAt?42i N0i?$5)i Known as the 
Water Rights Law. 

Water SQUK?-

(i) Anv ofthe following: 

(A) Water ofthe Commonwealth. 
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(BI A source of water supply used bv a water 

pnryeyort 
(CIMine pools and discharges. 
(P) Any other waters that are used for drilling or completing a well in 

an unconventional formation! 

(iii The term does not include flowback or production waters or other fluids: 

(Al Which are used for drilling or completing a well in an unconventional formation: 
and 

(B) Which do not discharge into waters ofthe Commonwealth 

Water supply—A supply of water for human consumption or use, or for 
agricultural, commercial, industrial or other legitimate beneficial uses. 

Well operator or operator—Anv of the following: 

(il The person designated as [the well operator or] operator or well operator on the 
permit application or well registration. 

(iii If a permit or registration was not issued, [the term means] a person who locates, drills, 
operates, alters or plugs a well or reconditions a well with the purpose of production 
[therefrom] from the well 

(iiii [In cases where] If a well is used in connection with the underground storage of gas, 
[the term also means] a storage operator. 

Well site—The area occupied by the equipment or facilities necessary for or incidental to 
the drilling, production or plugging of a well. 

MSC's suggested amendatory language: 

Well site The area occupied by the equipment or facilities necessary for or incidental to 
the drilling, production or plugging of a well or multiple wells. 

Wetland—The term as defined in § IQfrlt 
* * * 

§ 78.11. Permit Requirements. 

* * * 

MSC comment: 

MSC is concerned about the Department's new position, following the adoption of Act 13, which 
interprets some provisions ofthe Act to require well permits to be posted prior to construction of 
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well sites or access roads. MSC does not believe that this interpretation is required or necessary 
under the language of Act 13. The timing of permit applications and issuance is fiirther 
complicated and delayed by the Department's proposed revisions to Section 78.15, discussed in 
more detail below. Revisions to Section 78.11 shouki clarify an operator's permit and approval 
obligations to construct a well site. 

MSC's suggested amendatory7 language: 

(c) Well permits, once obtained, must be posted at the drilling site during site preparation, 
drilling, operating or altering the well. Well sites, including access roads, may be constructed 
prior to issuance of a well permit, in accordance with any necessary permits or approvals 
required and obtained under the Clean Streams Law, 

§ 78.15. Application requirements. 

MSC comment: 

The DEP failed to properly balance the cost of permit conditions to protect public resources 
against the benefits of these provisions, In an attempt to demonstrate how' the benefits ofthe 
new consultation and mitigation provisions outweigh the costs, the DEP simply compared the 
cost of consulting a database and a field site visit to the "permanent loss of a public 
resource." (RAF 18) Such a comparison is very misleading. That analysis assumes every 
impact results in a total loss of a public resource or endangered species, which is a facially 
unreasonable assumption, and assumes there are no costs beyond the search of a database and 
field visit. Yet when estimating the costs ofthe public resource provisions, the DEP fails to 
include even, these costs and assumes that consultation costs are zero, (RAF 1.9) Experience 
with current consultation requirement indicates that there will be considerable expense in 
industry personnel time, expert consultants needed, for surveys, and project delays in 
receiving resource agency responses - all well beyond a simple field visit. The MSC believes 
the costs will be orders of magnitude higher than the DEP estimate, even without considering 
mitigation, DEP plainly acknowledges that it has included no estimate of mitigation costs, 
which precludes full analysis ofthe provision by EQB, the Independent Regulatory Review 
Commission, and interested, stakeholders. Even under existing, less expansive, requirements 
individual operators have experienced mitigation costs in the hundreds of thousands of 
dollars. 

(b) The permit application will not be considered complete until the applicant submits a complete 
and accurate plat, an approvable bond or other means of complying with section [215] 3225 of 
the act [(58 P. S. § 601.215)] (58 Pa.C.S. § 3225), the fee in compliance with § 78.19 (relating to 
permit application fee schedule), proof of the notifications required under section 3211(b.l) of 
the act (58 Pa.C.S. § 3211(b.l), necessary requests for variance or waivers or other documents 
required to be furnished by law or the Department, and the information contained in 
subsection (c)-(e). The person named in the permit shall be the same person named in the bond 
or other security. 
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MSC comment: 

MSC recommends that "complete" permit applications be further clarified, as provided in 
suggested language for 78.15(d) below, so that the applicant's obligation to provide information 
with respect to threatened and endangered species is clear. 

(c) The applicant shall submit information identifying parent and subsidiary business 
entities operating in this Commonwealth with the first application submitted after 
[effective date] and provide any changes to its business relationships with each subsequent 
application. 

MSC comment: 

The term "any changes to its business relationships" is overly broad and ambiguous, 

MSC's suggested amendatory language: 

(c) The applicant shall submit information identifying parent and subsidiary business entities 
operating in this Commonwealth with the first well permit application submitted after [effective 
date] and provide any changes to this information with each subsequent well permit application. 

(d) The applicant shall provide proof of consultation with the Pennsylvania Natural 
Heritage Program (PNHP) regarding the presence of a State or Federal threatened or 
endangered species where the proposed well site or access road is located. If the 
Department determines, based on PNHP data or other sources, that the proposed well site 
or access road may adversely impact the species or critical habitat, the applicant shall 
consult with the Department to avoid or prevent the impact. If the impact cannot be 
avoided or prevented, the applicant shall demonstrate how the impacts will be minimized 
in accordance with State and Federal laws pertaining to the protection of threatened or 
endangered flora and fauna and their habitat. 

MSC comment: 

This section restates, with minor edits, 25 Pa. Code § 102.6(a)(2), MSC recommends the 
following modifications to clarify the obligation of applicants to provide information and/or 
engage in a consultation process, and the Qxicnt ofthe plan or measures to avoid, prevent or 
minimize impacts to State or Federal threatened or endangered species and their habitat, 

MSC's suggested amendatory language: 

(d) The applicant shall utilize PNDI to identity the presence or absence of a State or Federal 
tiireatened or endangered species where the proposed well site or access road is located and shall 
provide proof of notification and consultation with the applicable resource agency regarding the 
screening for the presence of such species and their critical habitat in the well permit application. 
For purposes of consulting with the Department, if the proposed well site or access road will 
have a probable adverse impact on such species or their critical habitat, the applicant shall submit 
a proposed plan or measures to avoid, prevent, or minimize the impact in accordance with State 
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and Federal laws pertaining to the protection of threatened or endangered species and their 
habitat. An applicant's submission ofthe proposed plan or measures concludes the information 
required to be submitted to the Department pursuant to subsection (b). 

(e) If an applicant seeks to locate a well on a well site where the applicant has obtained a 
permit under § 102.5 (relating to permit requirements) and complied with § 102.6(a)(2) 
(related to permit applications and fees), the applicant is deemed to comply with subsection 
(d). 

MSC comment: 

Because 78,.15(d) essentially restates 25 Pa. Code 102.6(a)(2). it seems unnecessary to refer to 
Chapter 102. This section is apparently meant to preclude duplicate PNDI clearances for the 
same location, MSC understands the purpose of this section to provide for circumstances where 
the applicant has obtained an ESCGP-2 for a well site, and the PNDI review would therefore not 
need to be duplicated for the permit application, MSC recommends clarification that this 
deemed compliance also incorporates the application submission requirements under 78.1.5(b). 

MSC's suggested amendatory language: 

(e) If an applicant seeks to locate a well on a well site where the applicant has obtained a permit 
under § 102.5 (relating to permit requirements), the applicant is deemed to comply with the 
application submission requirements of subsections (b) and (d) with respect to supplying the 
required information regarding proof of consultation with the applicable resource agency and the 
Department. 

(f) An applicant proposing to drill a well at a location listed in paragraph (1) shall notify 
the applicable resource agency, if any, in accordance with paragraph (2) and provide the 
information in paragraph (3) to the Department in the well permit application. 

(1) This subsection applies if the proposed surface location ofthe well is located: 

(i) in or within 200 feet of a publicly owned park, forest, game land or wildlife area. 

(ii) in or within the corridor of a state or national scenic river. 

MSC comment: 

MSC recommends the Department provide a definition or additional clarifying language 
to the phrase "corridor of a state or national scenic river", 

(iii) within 200 feet of a national natural landmark. 

(iv) in a location that will impact other critical communities. For the purposes of this 
section other critical communities means special concern species. 
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MSC comment: 

It is not the express language or the mimi of Act 13 to impose oil and gas development 
restrictions based on undefined and unknown "other critical communities/' Section 
3215(c)(4) refers to habitats of rare and endangered flora and. fauna and. other critical 
communities. The Department's proposal in 78.15(f)(iv) equates other critical 
communities with special concern species without an adequate basis in fact or law. nor 
any rational ecological basis for equating ^communities" with individual "species/* The 
first sentence should be revised to properly focus .on the well-established concept of 
critical habitats of threatened and endangered species, and the second sentence should be 
deleted. 

In addition, MSC has significant concerns about the selection, listing and public 
participation process for special concern species. 

• The term "special concern species" has no legislative or regulatory definition in. 
Pennsylvania law. 

• The Department has no statutory authority with respect to any species, and no 
authority to define, designate or list any plant or animal as a special concern 
species. 

• No State or Federal agencies have used rulemaking to designate any species as 
"special concern species" in Pennsylvania, 

MSC's suggested amendatory language: 

(iv) in a location that will impact critical habitats of State or Federal threatened or 
endangered species, 

(v) within 200 feet of a historical or archeological site listed on the Federal or State 
list of historic places. 

(vi) in the case of an unconventional well, within 1000 feet of a water well, surface 
water intake, reservoir or other water supply extraction point used by a water 
purveyor. 

(2) The applicant shall notify the public resource agency responsible for managing the 
public resource identified in paragraph (1), if any. The applicant shall forward by certified 
mail a copy ofthe plat identifying the proposed location ofthe well, well site and access 
road and information in paragraph (3) to the public resource agency at least 15 days prior 
to submitting its well permit application to the Department. The applicant shall submit 
proof of notification with the well permit application. From the date of notification, the 
public resource agency has 15 days to provide written comments to the Department and the 
applicant on the functions and uses ofthe public resource and the measures, if any, that the 
public resource agency recommends the Department consider to avoid or minimize 
probable harmful impacts to the public resource where the well, well site and access road is 
located. The applicant may provide a response to the Department to the comments. 
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MSC comment: 

MSC recommends that the Department revise this paragraph to reflect the situation where a 
public resource agency is also the surface landowner. Additionally, MSC recommends that the 
Department clarify that the public resource agency shall have 15 calendar days to provide written 
comments to the Department and the applicant. 

MSC's suggested amendatory language: 

(2) The applicant shall notify the public resource agency responsible for managing the pubfic 
resource identified in paragraph (1). if any. The applicant shall forward by certified mail a copy 
ofthe plat identifying the proposed location ofthe well, well site and access road and 
information in paragraph (3) to the public resource agency at least 15 days prior to submitting its 
well permit application to the Department. The applicant shall submit proof of notification with 
the well permit application, From the date of notification, the public resource agency shall have 
15 calendar days to provide written comments to the Department and the applicant on the 
functions and uses ofthe public resource and the measures, if any, that the public resource 
agency recommends the Department consider to avoid or minimize probable harmful impacts to 
the public resource where the well, well site and access road is located. The public resource 
agency shall also provide the relevant portions of any records indicating pre-existing agreements, 
whether leases, surface use agreements or others, between the agency and the applicant that 
reflect mitigation measures already adopted for the protection of public resources that may be 
affected by the proposed well. The applicant may provide a response to the Department to any 
such comments. With respect to surface landowners who are also a public resource agency to be 
notified, the notification contained in Section 3211(b)(1), provided it includes the information 
required by this subsection, satisfies the notification requirements of this subsection. 

(3) The applicant shall include the following information in the well permit application on 
forms provided by the Department: 

(i) an identification ofthe public resource. 

(ii) a description of the functions and uses of the public resource; 

MSC's suggested amendatory language: 

(i) an identification ofthe public resource, which may include a description ofthe 
functions and. uses ofthe public resource. 

(ii) a description ofthe measures proposed to be taken to avoid or mitigate impacts, if 
any. 

(4) The information required in paragraph 3 shall be limited to the discrete area ofthe 
public resource that may be affected by the well, well site and access road. 
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MSC comment: 

MSC recommends the Department add clarifying language regarding the term "discrete area". 

MSC's suggested amendatory language: 

(4) The information required in paragraph (3) shall be limited to the discrete, physically separate 
and distinct area ofthe public resource that may be affected by the well, well site and access 
road, 

(g) If the proposed well, well site or access road poses a probable harmful impact to a 
public resource, the Department may include conditions in the well permit to avoid or 
mitigate those impacts to the public resource's current functions and uses. The Department 
shall consider the impact of any potential permit condition on the applicant's ability to 
exercise its property rights with regard to the development of oil and gas resources and the 
degree to which any potential condition may impact or impede the optimal development of 
the oil and gas resources. The issuance of a permit containing conditions imposed by the 
Department pursuant to this subsection shall be an action that is appealable to the 
Environmental Hearing Board. The Department shall have the burden of proving that the 
conditions were necessary to protect against a probable harmful impact of the public 
resource. 

MSC comment: 

If Act 13 Sections 3215(c) and (e) have not been invalidated by the Pennsylvania Supreme 
Court's decision in Robinson Twp. et ai v, Commomvealih of Pennsylvania et al. and if the 
EQB may proceed with rulemaking to implement that section, MSC offers the comments below 
with respect to regulations that would implement those sections of Act 13. 

The proposed language of this section does not include any criteria, as required by Section 
3215(e) of Act 13, for the Department to utilize in the imposition of permit conditions to protect 
public resources. The quality ofthe evidence required for the Department to determine that harm 
to a public resource is probable and impose a condition in the permit should be clear and 
convincing evidence. 

MSC's suggested amendatory language: 

(g) Subject to satisfying and complying with the criteria prescribed in subsections (l)-(3), the 
Department may include conditions in the well permit to avoid or mitigate impacts to the public 
resource. As prescribed in Section 3215(e)(1) ofthe act, in determining whether to impose a 
condition, the Department shall utilize the following three sets of criteria: 

(1) Criteria for the Department to use for conditioning a well permit based on its impact to 
public resources identified in § 78.15(f): 

(i) The permit condition is necessary to protect against probable harm. 
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(ii) As shown by clear and convincing evidence, the harm to the public resource is 
probable, as opposed to merely possible or speculative. 
(iii) No permit condition may be more restrictive or limiting with respect to a well, 
well site or access road than the set-back prescriptions contained in Act 13 unless it is 
shown by clear and convincing evidence that the existing protections of Act 13, the Clean 
Streams Law/ and other applicable statutes are insufficient to protect against the specified 
harm or unless the applicant consents in writing to the condition. 
(iv) No permit condition may be more restrictive or limiting with respect to a well. 
well site, or access road, or activities incident thereto, than the existing measures and 
protections established and required under Chapter 78, Act 1.3 or any other applicable 
statute or regulation unless it is shown by clear and convincing evidence that the existing 
measures and protections are insufficient to protect against the specified harm or unless 
the applicant consents in. writing to the condition. 
(v) The nature ofthe harm to be avoided or mitigated by the permit condition must be 
clearly described in the terms of a permit condition, and permit condition terms must 
include a description ofthe expected duration ofthe probable harm and the duration of 
the permit condition. Physical construction or site-specific actions required of an 
applicant as a condition within a permit shall not extend beyond the discrete area or 
location ofthe well, well site, or access road unless the applicant consents in writing. 

(2) Criteria for the Department to use in addition to those in paragraph (1), to ensure optimal 
development of oil and gas resources: 

(i) No condition implicating surface activities or operations that results in a commercially 
unreasonable burden on an applicant may be imposed, 
(ii) For purposes of conservation and avoiding the waste of recoverable oil and gas 
resources, no condition that results in alterations to the well design in a way that will 
reduce the anticipated volume of recoverable gas or oil resources may be imposed. 

(3) Criteria for the Department to use in addition to those in paragraphs (1) and (2) above, to 
protect private property rights of oil and gas owners: 

(i) In accordance with subsection 3215(g)(2) ofthe act, no permit condition where the 
proposed condition itself alters or abridges the terms of any lease, deed, surface use 
agreement or similar contract or agreement between a surface owner and subsurface oil 
and gas owner, or to which they are subject as signatories or successors in interest, may 
be imposed, 

(ii) Denial of a well permit is not a prevention, avoidance, or mitigation measure 
authorized by this section, 

(iii) No permit condition may be imposed if the effect would deprive the owner ofthe oil 
and gas rights ofthe right to produce or share in the oil or gas underlying a surface tract. 

(h) A decision to impose or not to impose a condition is non-precedential and does not bind the 
Department or applicant or require either party to adhere to or include the same condition or 
conditions addressing the same subject matter in any subsequent permits. 
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(i) The issuance of a permit contain ing conditions imposed by the Department pursuant to this 
subsection shall be an action that is appealable to the Environmental Hearing Board. 

(j) In accordance with subsection 3215(g)(1) ofthe act, § 78.15(d), (f), & (g) are not applicable 
to a well proposed to be drilled, on an existing well site for which at least one well permit has 
been issued prior to [effective date]. 

§ 78.51. Protection of water supplies. 

MSC comment: 

With regard to the RAF, it fails to address the cost and impact ofthe DEP's proposed 
interpretation with regard to Subsection 78,51(d)(2) that operators would be required to restore a 
water supply to a minimum of SDWA standards. RAF (19), The estimated costs for tlie oil and 
gas industry to treat private water supplies to comply with such a stringent restoration 
requirement could be enormous since many private water supplies do not meet SDWA standards. 
for reasons unrelated to oil and gas industry operations. 

(b) A landowner, water purveyor or affected person suffering pollution or diminution of a 
water supply as a result of well site construction, well drilling, altering or operating [an oil or 
gas well] activities may so notify the Department and request that an investigation be 
conducted. Notices shall be made to the appropriate Department regional office or bv 
galling th? Department's Statewide Ml free number at (SQQ) 541-2ff5Qi The notice and 
request must include the following: 

(1) The name, address and telephone number ofthe person requesting the 
investigation. 
(2) The type, location and use ofthe water supply. 
(3) Available background quality and quantity data regarding the water supply, if 
known. 
(4) Well depth, pump setting and water level, if known. 
(5) A description ofthe pollution or diminution. 

(c) Within 10 calendar days ofthe receipt ofthe investigation request, the Department will 
investigate the claim and will, within 45 calendar days of receipt ofthe request, make a 
determination. If the Department finds that pollution or diminution was caused by the well site 
construction, drilling, alteration or operation activities or if it presumes the well operator 
responsible for polluting the water supply ofthe landowner or water purveyor under section 
[208(c)] 3219(e) ofthe act [(58 P. S. § 601.208(c))] fgmCtSt § «»fc ) ) , the Department 
will issue orders to the well operator necessary to assure compliance with this section. The 
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presumptiom established frY seetion 3213(e) ?f the aet is not applicable tQ pollution 
resulting from well site eflnstrwetim 

MSC comment: 

Sections 78.51 (b) and (c) implement Subsection 3218(b) of Act 13; however, the proposed 
regulation adds "well site construction."" to the list of activities enumerated in Act 13 that 
trigger the reporting and investigation activities set forth in Subsection 3218(b), The 
Department has no authority to amend the statutory .language and this addition should be 
stricken. No one doubts that the Department can investigate complaints regarding water 
supplies but this rulemaking should not engraft new language onto the legislative language. 

Additionally, as this section ofthe draft regulations is currently written, it appears that the 
Department is taking a **guilty until proven innocent" approach. The section should be revised 
as indicated in MSC's suggested amendatory language below, 

MSC's suggested amendatory language: 

(b) A landowner, water purveyor or affected person claiming pollution or diminution of a water 
supply as a result of drilling, altering or operating an oil or gas well may so notify the 
Department and request that an investigation be conducted. Such notices shall, be made to the 
appropriate Department regional office or by calling the Department's Statewide toll free 
number (800) 541-2050. The notice and request must include the following: 

(1) The name, address and telephone number ofthe person requesting the investigation. 
(2) The type, location and use ofthe water supply. 
(3) Available background quality and quantity data regarding the water supply, if known. 
(4) Well depth, pump setting and water level, if known. 
(5) A description ofthe pollution or diminution. 

(c) Within 10 calendar days ofthe receipt ofthe investigation request, the Department will 
investigate the claim, and will, within 45 calendar days of receipt ofthe request, make a 
determination. If the Department's investigation finds that pollution or diminution was caused 
by the drilling, alteration or operation activities or if it presumes the well operators) responsible 
under section 3218(c) ofthe act, the Department will issue orders to the well operator necessary 
to assure compliance with this section. The presumption established by section 3218(c) ofthe act 
is not applicable to pollution resulting from well site construction, 

(d) A restored or replaced water supply includes any well, spring, public water system or other 
water supply approved by the Department, which meets the criteria for adequacy as follows: 

(2) Quality. The quality of a restored or replaced water supply will be deemed adequate if 
it meets the standards established under the Pennsylvania Safe Drinking Water Act (35 P. S. 
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§ § 721.1—721.17), or is comparable to the quality ofthe water supply before it was affected 
by the operator if that water SUDDIV exceeded those [did not meet these] standards, provided 
that the sample was collected in accordance with §78.52(c) 

MSC comment: 

MSC agrees with TAB's interpretation that "exceeded", as the term is used in Section 3218(a) 
of Act 1.3" and used by the DEP in its proposed Section 78.51(d)(2), refers to an operator's 
requirement to restore an affected water supply to its pre-drilling conditions, when that water 
supply did not meet Safe Drinking Water Act standards (SDWA) prior to drilling. The DEP's 
proposed contrary interpretation that operators would be required to improve each and every 
water supply to a minimum of SDWA standards is unreasonable since it is well documented 
that many private water supplies do not meet SDWA standards for water quality parameters for 
reasons unrelated to oil and gas industry operations. It is also impractical to require operators 
to restore an affected water supply to pre-drilling conditions for individual parameters that were 
better than SDWA standards. In some cases the private water well will have had no pre-drilling 
samples taken or in other cases the pre-drilling sample may not be sufficient to reflect natural 
variability in water quality,. The cost to implement treatment technologies to achieve such 
uncertain pre-drilling conditions for individual parameters, even if possible, may be 
prohibitively expensive. Such a requirement has not been imposed upon any other industry and 
it would be unfair to impose it solely upon the oil and gas industry. MSC members accept their 
responsibility to address impacts to water supplies that they may have caused, but it is 
unreasonable for the DEP to require that the oil and gas industry address contamination in 
water supplies unrelated to oil and gas industry operations, as no other industry in Pennsylvania 
has been held to such a standard, 

MSC's suggested amendatory language: 

(2) Quality, The quality of a restored or replaced water supply will be deemed adequate if it 
meets the standards established under the Pennsylvania Safe Drinking Water Act (35 P. S. 
§§ 721.1—721 „ 17), or is comparable to the quality of the water supply before it was affected by 
the operator if that water supply did not meet those standards, 

* * * 

(g) If the well operator and the water user are unable to reach agreement on the means for 
restoring or replacing the water supply, the Department or either party may request a 
conference under section [501] 3251 ofthe act [(58 P. S. § 601.501)] (58 Pa.C.S. § 3251). 

(h) A well operator who receives notice from a landowner, water purveyor or affected person 
that a water supply has been affected by pollution or diminution, shall report receipt of notice 

? '"The department shall ensure that the quality of a restored or replaced water supply meets the standards established 
under the.. .Pennsylvania Safe Drinking Water Act. or is comparable to the quality ofthe water supply before it was 
affected by the operator if that water supply exceeded those standards,./' Section 321.H(a}(ernphasis added). 
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from an affected person to the Department within 24 hours of receiving the notice. Notice 
shall tre provided gtotronicaHY through thy Pgpartmgnfs website 

§ 78.52. Predrilling or prealteration survey. 

(a) A well operator who wishes to preserve its defense under sections [208(d)(1)] 
»lMI)ffl(i) anfl3218(d)a)fi) ofthe act [(58 P. s. § 601.208 (d)(1))] fg$Pa,C,S,§§ 
?2l8fd)q)fi) and 3213 (diman that the pollution of a water supply existed prior to the 
drilling or alteration ofthe well shall conduct a predrilling or prealteration survey in 
accordance with this section. 

(b) A person who wishes to document the quality of a water supply to support a future claim 
that the drilling or alteration ofthe well affected the water supply by pollution may conduct a 
predrilling or prealteration survey in accordance with this section. 

(c) The survey shall be conducted by an independent [certified] Pennsvlvania accredited 
laboratory. A person independent ofthe well owner or well operator, other than an employee 
ofthe [certified] accredited laboratory, may collect the sample and document the condition of 
the water supply, if the [certified] accredited laboratory affirms that the sampling and 
documentation is performed in accordance with the laboratory's approved sample collection, 
preservation and handling procedure and chain of custody. 

MSC comment: 

Subsection 78.52(c) should be revised to clarify that the laboratory does not need to conduct 
the survey itself, but simply analyze the samples collected. This section could, be 
misinterpreted as staling that only laboratory employees can perform the survey. 

MSC's suggested amendatory language: 

(c) The analyses of a pre-drill. sample ofthe water supply shall, be completed by an independent 
Pennsylvania accredited laboratory. A person independent of the well owner or well operator, 
other than an employee ofthe accredited laboratory, may collect the sample and document the 
condition ofthe water supply, if the accredited laboratory affirms that the sampling and 
documentation is performed in accordance with, the laboratory's approved sample collection, 
preservation and handling procedure and chain of custody. 

(d) An operator electing to preserve its defenses under sections [208(d)(1)] 32l8(d\(lMi) and 
»1OT)fl)ffl ofthe act [(58 P. S. § 601.208 (d)(1))] f» Pa,C,§, §§aiOT)(l)ffl«|fl 
3218 (dK2WiY> shall provide a copy of all the sample results taken as part ofthe survey 
to the Department fry electronic meaps in a format determined fry the Department 
within 10 business davs of receipt of all the sample results taken as part ofthe 
smrgYt ThgQpgratw shall provide a WPY of any sampk reswlts t<? [and]the 
landowner or water purveyor within 10- business days of receipt ofthe sample results. 
[Test]Survev results not received by the Department within 10 business days may not be 
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used to preserve the operator's defenses under sections [208(d)(1)] 3218(d\(l\(ft and 
?218fd)f2)fj) ofthe act [(58 P. S. § 601.208 (d)(1))] f58Pa.CS. SS3218(dtmffl and 
3218fd¥2Vi». 

MSC comment 

The language in b, c, d, and f seems to indicate that the survey is for a singular water supply. 
Although we understand that DEP intends to allow batch reporting (submission of all sampling 
of water supplies done per well pad at one time) it is not clear in the regulation that submitting a 
single survey with the complete batch of sample results preserves the presumption. 

MSC's suggested amendatory language: 

(d) An operator electing to preserve its defenses under sections 3218(d)(l)(i) and 
321.8(d)(2)(i) ofthe act shall provide a copy of all the sample results taken as part ofthe 
survey to the Department, and may submit those results in one batch submission per well 
pad by electronic means in a commonly utilized format determined by the Department 
within 10 business days of receipt of all the sample results taken as part ofthe survey for a 
particular well pad. The operator shall provide a copy of any sample results to the 
landowner or water purveyor within 10- business days of receipt ofthe sample results. 
Surveys received by the Department within 10 business days, including surveys submitted 
as described above with regard to batch submissions, may be used to preserve the 
operator's defenses under sections [208(d)(1)] 3218(d)(l j(i) and 321.8(d)(2)(i) ofthe act. 

(e) The report describing the results ofthe survey must contain the following information: 

(1) The location ofthe water supply and the name ofthe surface landowner or water 
purveyor. 

(2) The date ofthe survey, and the name ofthe independent [certified] Pennsvlvania 
accredited laboratory and the person who conducted the survey. 

(3) A description of where and how the samples [was] were collected. 

(4) A description ofthe type and age, if known, ofthe water supply, and treatment, if any. 

(5) The name ofthe well operator, name and number of well to be drilled and permit number 
if known. 

(6) The results ofthe laboratory analysis. 

(f) A well operator who wishes to preserve the defense under section [208(d)(2)] 
3218(dWlWifl and 3218<ch(2Wii> ofthe act that the landowner or water purveyor refused the 
operator access to conduct a survey shall confirm the desire to conduct this survey and that 
access was refused by issuing notice to the person by certified mail, or otherwise document that 
access was refused. The notice must include the following: 
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(1) The operator's intention to drill or alter a well. 

(2) The desire to conduct a predrilling or prealteration survey. 

(3) The name ofthe person who requested and was refused access to conduct the survey 
and the date ofthe request and refusal. 

(4) The name and address ofthe well operator and the address ofthe Department, to which 
the water purveyor or landowner may respond. 

MSC comment: 

The rule should provide for a time frame for response and action by the landowner once notice 
has been provided, so that operators may proceed with operations knowing that access was 
refused. 

MSC's suggested amendatory language: 

NEW (g) Refusal shall be presumed if the operator does not receive a response within 30 
business days of confirmed receipt. 

(to The onerator of an unconventional well must nrovide written notice to the 
landowner or water nurvevor indicating that the nresumntion established under section 
3218(cl ofthe act mav be void if the landowner or water purveyor refused to allow the 
operator access to wnflart a predrilling or prealteration smrevt Proofof written notice 
to th« landowner or water purveyor shall be provided, to the Department for the operator 
to retain the nrotections under section 3218fdW2Win ofthe act. Proof of written notice 
will be presumed if nrovided in accordance with section 3212(a^ ofthe act (relating to 

permit objections), 

§ 78.52at Abandoned and orphaned well identification! 
(a) Prior to hvdraulicallv fracturing the well, the onerator of a gas well or horizontal oil 
well shall identify the location of omhaned or abandoned wells within t.OOO feet measured 
horizontally from the vertical well bore and 1.000 feet measured from the surface above 
the entire length of a horizontal well hore in accordance with subsection (hi Prior to 
hvdraulicallv fracturing the well, the operator of a vertical oil well shall identify the 
location of ornhaned or abandoned wells within 500 feet ofthe well hore in accordance 
with subsection (hi For the nurnoses of this section a gas well is a well which is producing 
or capable of prodding marketable quantities of gas or of gas and oil with a gas-oil ratio 

of more than TOO MCF ner bbl. of oil. 

(b\ Identification shall he accomplished hv conducting the following: 

m A review the Department's ornhaned and abandoned well database. 
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(2\ A review of applicable farm line mans, where accessible. 
(31 Submitting a questionnaire on forms provided hv the Department to landowners 
whose property is within the area identified ip subsection (2L\ regarding the precise 
taxation 9f orphan^ and afraiKtonwl w^Hs <?n ttreir prqpertYi 

fc) VUQT \Q hydnralfcally frortming a wdli tire Qperator shall submit a plat \Q thy 
Department showing the location and GPS coordinates of orphaned and abandoned wells 
identified under subsection Art and proof of notification that the operators submitted 
questionnaires under subsection (V\(3\ 

MSC comment: 

The location coordinates for a large number of wells that may exist in the Department's database 
are likely derived from sourees other than field GFS coordinates. Some coordinates may have 
been derived from old maps. For a variety of reasons, a well with latitude/longitude coordinates 
in the Department's database may not be visible on the ground, perhaps because the coordinates 
are inaccurate, or possibly because the well does not exist. 

It seems appropriate that any wells which appear on the Department's database should be 
identified, provided their total depth extends below the interval that could reasonably be 
influenced by hydraulic fracturing, A vertical isolation distance of 1,500 feet above the zone to 
be perforated or isolated for hydraulic fracturing in an unconventional well and 500 feet above 
the zone to be perforated or isolated for hydraulic fracturing in any other well is a reasonable 
isolation distance that exceeds the normally expected vertical growth of induced fractures. 

A. requirement to consult "applicable farm line maps, where accessible" in order to identify wells 
lacks the clarity required for a regulation, There are many sources of information on old wells in 
Pennsylvania, including many reports by state agencies, as well as privately owned maps and 
records maintained by various operators. If the Department's database could be sufficiently 
enhanced, a review ofthe database shouki be an adequate obligation for well identification. A 
partnership effort between industry and state government seems an appropriate method of 
compiling available data on historical oil and gas wells. 

Because ofthe generally higher rate, volume and. pressure used in hydraulic fracturing ofthe 
Marcellus and other deep shales, constructing a more comprehensive database of historical deep 
wells (those that penetrate to a depth at least 1,500 feet above the Marcellus Shale) would be a 
priority. It is hoped that with good cooperation, this could be accomplished within a few 
months, as the state's current database for this set of deeper wells is believed to be nearly 
complete. 

Enhancement ofthe shallow well database will require significantly more work, time and 
expense, and is likely a multi-year project. 

The proposed language in Subsection 78.52a(b)(3) would require submission of a questionnaire 
to landowners requesting information on orphaned or abandoned wells on forms provided by the 
Department, It is unclear how responses to such questionnaires would be directed and what 
obligations might fall on operators to verify information received. There is far too much 
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uncertainty related to this provision to support it as a regulatory requirement. The requirement to 
use a questionnaire should be eliminated. 

Additionally the oil and gas industry's identification of abandoned and orphaned wells will 
benefit from further development ofthe Department's database, and should be postponed until 
the database and map viewer system is improved. Accordingly, the Department should consider 
a phased implementation of this new section. 

MSC's suggested amendatory language: 

§ 78.52a, Well identification prior to hydraulic fracturing 

(a) Prior to hydraulically fracturing an unconventional well the operator shall identify in 
accordance with subsection (b) the location of active, inactive, plugged, orphaned or 
abandoned wells within 1,000 feet measured horizontally from the surface projection of 
any portion ofthe wellbore whose total depth is known or reasonably expected to be less 
than 1,500 feet above the shallowest vertical depth to be perforated or isolated for 
hydraulic fracturing. Prior to hydraulically fracturing a conventional well, the operator 
shall identify the location of active, inactive, plugged, orphaned or abandoned wells 
within 500 feet ofthe well bore whose total depth is known or reasonably expected to be 
less than 500 feet above the shallowest vertical depth to be perforated or isolated for 
hydraulically fracturing, 

(b) Identification shall be deemed to have been satisfied by conducting a review ofthe 
Department's database for active, inactive, plugged, orphaned and abandoned wells, 

(c) Prior to hydraulically fracturing a well, the operator shall submit a plat to the Department 
showing the location and GPS coordinates of wells identified pursuant to subsection (b) 
whose total depth is known or reasonably expected to be less than 1,500 feet, in the case 
of an unconventional well or 500 feet, in the case of any other well, above the shallowest 
vertical depth to be perforated or isolated for hydraulic fracturing. The operator may 
notify the Department of any wells that are identified on the Department's database but 
•which have not been located on the ground using reasonable efforts. 

(d) This subsection shall become effective [six months] from final publication in the 
Pennsylvania Bulletin. 

§ 78.53. Erosion and sediment control. 

[During and after earthmoving or soil disturbing activities, including the activities related 
to siting, drilling, completing, producing, servicing and plugging the well, constructing, 
utilizing and restoring the access road and restoring the site, the operator shall design, 
implement and maintain best management practices in accordance with] Any person 
proposing or conducting earth disturbance activities associated with oil and gas activities 
shall comply with Chapter 102 (relating to erosion and sediment control), [and an erosion and 
sediment control plan prepared under that chapter.] Best management practices for erosion 
and sediment control for oil and gas well [operations] activities are listed in the [Oil And Gas 
Operators Manual, Commonwealth of Pennsylvania, Department of Environmental 
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Protection, Guidance No. 550-0300-001 (April 1997), as amended and updated] Erosion 
and Sediment Pollution Control Program Manual, Commonwealth of Pennsylvania, 
Department of Environmental Protection, No. 363-2134-008, as amended and updated, and 
the Oil And Gas Operators Manual, Commonwealth of Pennsylvania, Department of 
Environmental Protection, Guidance No. 550-0300-001, as amended and updated. 

MSC comment: 

There is an important need to update the referenced manuals as sources of best management 
practices for oil and gas well activities. Recent efforts to develop model plans for erosion and 
sediment control, post construction stormwater management and site restoration should be 
finalized. MSC is willing to assist the Department with development and training for new and 
enhanced best management practices, 

The defined term "oil and gas operations" should be used in lieu ofthe undefined term "oil and 
gas activities/* All oil and gas operations should comply with Chapter 102, to the extent it 
applies. However, the second sentence ofthe proposed language regarding best management 
practices is not necessary, as the required practices are addressed in Chapter 102 already; 
additionally, the Department's manual and guidance, which are subject to future amendment 
without the procedures required for regulatory development, should not be incorporated into a 
rule. 

MSC's suggested amendatory language: 

Any person proposing or conducting earth disturbance activities associated with oil and gas 
operations shall comply with the requirements of 25 Pa. Code Chapter 102 (relating to erosion 
and sediment control), 

§ 78.55. Control and disposal planning; emergency response for unconventional wells. 

(a) Preparation and implementation of plan for oil and gas operations. [Prior to generation 
of waste, the well operator shall prepare and implement a plan under § 91.34 (relating to 
activities utilizing pollutants) for the control and disposal of fluids, residual waste and 
drill cuttings, including tophole water, brines, drilling fluids, additives, drilling muds, 
stimulation fluids, well servicing fluids, oil, production fluids and drill cuttings from the 
drilling, alteration, production, plugging or other activity associated with oil and gas 
wells.] Persons conducting oil and gas operations shall prepare and implement site specific 
PPC Plans according S 91.34 and 102.5m 

MSC comment: 
This provision should clarify that PPC planning is required to the extent 25 Pa. Code §§ 9134 
and 1.02,5(1} apply to the subject activity. It also appears that Section 78.55(a) overlaps and 
duplicates requirements that are set forth in Section 78,55(b). While Section 7835(b) requires 
well operators to prepare PPC plans for activities at well sites, Section 78.55(a) covers "oil and 
gas operations" and applies to any "person" conducting such operations thereby introducing 
significant uncertainty and confiision as to how these provisions are to operate in tandem. The 
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MSC recommends that Section 78.55(a) be clarified to apply only to oil and gas operations that 
do not take place at well sites (well sites are covered under Section 78,55(b)) and that at such 
locations, the person or entity in charge ofthe operations be responsible for preparing and 
implementing a PPC plan, as appropriate, to eliminate the potential for preparation of multiple, 
competing PPC plans, 

MSC's suggested amendatory language: 

(a) Preparation and implementation of plan for oil and gas operations at a location other than a 
well site. Persons conducting oil and gas operations at a location other than a well site shall 
prepare and. implement site specific PPC plans according to §§ 91.34 and 102,5(1), as applicable. 

(to\ Preparation and implementation of plan for well sites. In addition to the requirements 
ill subsection (al the well operator shall prepare and develop a site specific PPC plan 
prior to storing usingi generating or transporting regulated substances tOi on or from a 
well site from the drilling, alteration, production, plugging or other activity associated with oil 
and gas wells. 

MSC comment: 

The use ofthe term "regulated substance" in this subsection is unclear and is difficult to apply to 
the oil and gas industry. The potential for an overly broad interpretation is high with the 
Department's proposed definition, which includes literally thousands of substances, many of 
which are naturally occurring and many of which are environmentally benign. In addition, the 
proposed paragraph appears to include some grammatical confusion, which should be clarified, 

MSC's suggested amendatory language: 

(b) Preparation and implementation of plan for well sites. The well operator shall prepare a site 
specific PPC plan, in aceordance with §§91.34 and 102.5(1), as applicable, prior to storing, 
using, generating or transporting substances subject to those provisions to* on or from a well site. 

ffbWcl Containment practices. The unconventional well operator's PPC plan must 
describe tire containment practices to be utilised and th? area of th? weH site where 
containment systems will be employed as required under section 78i$4at The FFC 
plan mp$t include a description ofthe equipment to be Kept ons*te during drPng and 
hydraulic fracturing operations that can be utilized to prevent a spill from leaving the 
well sitet 

MSC comment: 

The Proposal has not clarified the nature of equipment that should be described in the PPC plan. 
The second sentence of this subsection should be deleted, 

MSC's suggested amendatory language: 
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(c) Containment practices. The unconventional well operator's PPC plan must describe the 
containment practices to be utilized and the area ofthe well site where containment systems will 
be employed as required under section 78.64a. 

(d) Requirements. The well operator's PPC plan must also identify the control and 
disposal methods and practices utilized by the well operator and be consistent with the act, 
The Clean Streams Law (35 P. S. §§ 691.1—691.1001), the Solid Waste Management Act 
(35 P. S. 
§§ 6018.101—6018.1003) and §§ 78.54, 78.56—78.58 and 78.60—78.63. ThePPColan 
must also include a pressure barrier policy developed bv the operator that identifies barriers 
to be used during identified operations. 

[(c)]£fiji Revisions. The well operator shall revise the PPC plan prior to implementing a 
change to the practices identified in the PPC plan. 

[(d)]£fL Copies. A copy ofthe well operator's PPC plan shall be provided to the Department, _ 
the Fish and Boat Commission or the landowner upon request and shall be available at the 
[well] site during drilling and completion activities for review. 

MSC comment: 

Since the parties listed in (t) have no jurisdiction over operations at the well site, MSC objects to 
a requirement to provide a copy ofthe PPC plan to the Pennsylvania Fish and Boat Commission 
or the landowner, 

MSC/s suggested amendatory language: 

(t) Copies. A copy ofthe well operator's PPC plan shall be provided to the Department upon 
request and shall be available at the well site during drilling and completion activities for review. 

(g) gfmfeffffffl With the exception ofthe pressure barrier policy required in subsection 
(d), a PPC plan developed in conformance w*tfa the Gmfafines f?r th? Pmtwmmt an4 
Imvtemtntatwn QfEnvirQnmmtatEmmmwRmQnsePtansy Commonwealth of 
Pennsylvania. Department of Environmental Protection. No. 400-2200-001. as amended 
and updatedi shall be deemed to meet the requirements of this section 

§ 78.56. Temporary Storage 

(a) Except as provided in §§ 78.60(b) and 78.61(b) (relating to discharge requirements; and 
disposal of drill cuttings), the operator shall contain [poUutional] regulated substances from 
the drilling, altering, completing, recompleting, servicing and plugging the well, including 
brines, drill cuttings, drilling muds, oils, stimulation fluids, well treatment and servicing fluids, 
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plugging and drilling fluids other than gases in a pit, tank or series of pits and tanks or other 
approved storage structures. The operator shall install or construct and maintain the pit, tank 
or series of pits and tanks or other approved storage structures in accordance with the 
following requirements: 

MSC comment: 

This section shoidd be clearly entitled to refiect the scope ofthe provisions, which are limited to 
the use of pits and tanks for temporary storage. 

In addition, the use ofthe term regulated substances is overly broad and creates uncertainty 
under this subsection, which, should be better focused on the substances at well sites that would 
be contained in pits, tanks or other approved storage structures. 

MSC's suggested amendatory language: 

§ 78,56, Temporary storage in pits, tanks and other approved storage structures 

(a) Except as provided in §§ 78.60(b) and 78.61(b) (relating to discharge requirements: and 
disposal of drill cuttings), the operator shall contain substances generated from and used for the 
drilling, altering, completing, recompleting, servicing and plugging the well including brines. 
drill cuttings, drilling muds, oils, stimulation fluids, well treatment and servicing fluids, 
plugging and drilling fluids other than gases in a pit tank or series of pits and tanks or other 
approved storage structures. The operator shall install, or construct and maintain the pit tank or 
series of pits and tanks or other approved storage structures in accordance with the following 
requirements: 

(1) The pit, tank, [or] series of pits and tanks or other approved storage structure shall be 
constructed and maintained with sufficient capacity to contain all [poUutional] regulated 
substances which are used or produced during drilling, altering, completing, recompleting. 
servicing and plugging the well. 

(2\ Modular aboveground storage structures that are assembled on site mav not be 
ptilfred to store regulated substances without department approval The Pepartment 
shall maintain a list of approved modular storage structures on its website. The owner or 
operator shall notify the Pepartment at least 3 business days before the beginning of 
construction of these storage structures. The notice shall be submitted electronically to 
the Department through its website and include the date the storage structure installation 
mil begint If the date of installation is eaitendedi the operator shall renotify the 
Pepartment with the date that the installation will begini which does not need to be 3 
business days in advancer 

[(2)] £21A pit shall be designed, constructed and maintained so that at least 2 feet of freeboard 
remain at all times. If open tanks or open storage structures are used, the tanks and storage 
structures shall be maintained so that at least 2 feet of freeboard remain at all times unless the 
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tank or storage structure is provided with an overflow system to a standby tank or pit with 
sufficient volume to contain all excess fluid or [waste] regulated substances. If an open 
standby tank or open storage structure is used, it shall be maintained with 2 feet of freeboard. 
If this subsection is violated, the operator immediately shall take the necessary measures to 
ensure the structural stability ofthe pit, or tank or other storage structure, prevent spills and 
restore the 2 feet of freeboard. 

MSC comment: 

It appears the word "standby" was inadvertently omitted from the mxt to last sentence in 
subsection (3) in association with the '"storage structure." 

In addition, the term "regulated substance" shouki be replaced in accordance with the comment 
above to provide clarity with respect to the obligations under this section. 

MSC's suggested amendatory language: 

(1) The pit tank, series of pits and tanks or other approved storage structure shall be constructed 
and maintained with sufficient capacity to contain substances which are used or produced during 
drilling, altering, completing, recompleting, servicing and plugging the well. 

(2) Modular aboveground storage structures that are assembled on site may not be utilized to 
store substances resulting from the drilling, altering, completing; recompleting, servicing and 
plugging the well without Department approval. The Department shall, maintain a list of 
approved modular storage structures on its website. The owner or operator shall notify the 
Department at least 3 business days before the beginning of construction of these storage 
stractures. The notice shall be submitted electronically to the Department through its website 
and include the date the storage structure installation will begin. If the date of installation is 
extended, the operator shall re-notify the Department with, the date that the installation will 
begin, which does not need to be 3 business days in advance. 

(3) A pit shall be designed, constructed and maintained so that at least 2 feet of freeboard remain 
at all times. If open tanks or open storage structures are used, the tanks and storage structures 
shall be maintained so that at least 2 feet of freeboard remain at all times unless the tank or 
storage structure is provided with an overflow system to a standby tank or pit with sufficient 
volume to contain all excess fluid. If an open standby tank or open standby storage structure is 
used, it shall be maintained with 2 feet of freeboard. If this subsection is violated, the operator 
immediately shall take the necessary measures to ensure the structural stability ofthe pit, or tank 
or other storage structure, prevent spills and restore the 2 feet of freeboard. 

[(3)] £41 Pits, [and] tanks and other approved storage structures shall be designed, 
constructed and maintained to be structurally sound and reasonably protected from 
unauthorized acts of third parties. 

(?) For unconventional well sitesi unless an individual is continuously present at the well 
sitd a fence or fences shall completely surround all pits to prevent unauthorised acts of 
third parties and damage caused by wildlife 
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MSC comment: 

Since no fence can absolutely ensure "prevention" of unauthorized acts by third parties or 
damage by wildlife, MSC recommends replacing "prevent*" with "discourage'*. 

MSC's suggested amendatory language: 

(5) For unconventional well sites, unless an individual is continuously present at the well site, a 
fence or fences shall completely surround all pits to discourage unauthorized acts of third parties 
and damage caused by wildlife, 

(61 Unless an individual is continuously present at the well site, operators shall equip all 
tank valves and access lids to regulated substances with reasonable measures to prevent 
unauthorized access by third parties such as locks* open end plugSi removable handler 
retractable ladders or other measures that prevent access bv third parties Tanks 
storing freshwater, fire prevention materials and spill response kits are excluded from 
ths requirements of this paragraph 

MSC comment: 

Since no lock, plug, handle, etc. can absolutely ensure "prevention'' of unauthorized acts by 
third parties or damage by wildlife, MSC recommends replacing "prevent'" with "discourage". 

MSC's suggested amendatory language: 

(6) Unless an individual is continuously present at the well site, operators shall equip all. tank 
valves and access lids to substances under this section with reasonable measures to 
discourage unauthorized access by third parties such as locks, open end plugs, removable 
handles, retractable ladders or other measures that discourages access by third parties. Tanks 
storing freshwater, fire prevention materials and spill response kits are excluded from, the 
requirements of this paragraph. 

(7) The operator of an unconventional well site shall display a sign on or p^r the tank or 
other approved storage structure identifying the contents, and containing an appropriate 
warning ofthe contents such as flammable, corrosive or a similar warning. 

MSC comment: 

MSC recommends the removal of unnecessarily prescriptive language by striking ''such as 
flammable, corrosive, or a similar warning." 

MSC's suggested amendatory language: 
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(7) The operator of an unconventional well site shall display a sign on or near the tank or other 
approved storage structure identifying the contents, and as applicable, containing an appropriate 
warning ofthe contents. 

[(4)] iSLA pit, |pr] tank or Other approved Storage Structure that contains drill cuttings from 
below the casing seat, [poUutional] regulated substances[, wastes] or fluids other than tophole 
water, fresh water and uncontaminated drill cuttings shall be impermeable.Jand comply with 
the following:] 

MSC comment: 

The renumbering proposed below, combined with the proposed deletion ofthe phrase "and 
comply with the following" in (8) above, would have the effect of proposed paragraphs (9) 
through (16) applying to all pits, including those containing tophole water, fresh water, and 
uncontaminated drill cuttings. Consistent with the current construct in existing Subsection 
78.56(a)(4), MSC recommends retaining the amendatory language below: 

MSC's suggested amendatory language: 

(8) A pit, tank, or other approved storage structure that contains drill cuttings from below the 
casing seat or fluids other than tophole waiter, fresh water and uncontaminated drill cuttings shall 
be impermeable., and comply with (9) -•• (16) of this subsection, 

[(i) The pits] (9} Pits shall be constructed with a synthetic flexible liner that covers the bottom 
mfl sides Of the pit [The] [l]Linerg used in a pit qr Qtfaer approved Storage Structures must 
comply with the following: 

-7 10 ffl The liner must have a coefficient of permeability of no greater than 1 x [10 ] / A 

cm/secjjand with sufficient strength and thickness to maintain the integrity of the liner.] 

fii) The liner must be at least 3Q mils thick unless otherwise approved by the Pepartmenti 
Approval may be granted if the manufacturer demonstrates that the alternative 
thickness is at 'east as protective as a ?Q mil HnerT A list of approved alternative liners 
will be maintained on the Pepartment's websitd 

(iii) The liner shall be designed, constructed and maintained so that the physical and chemical 
characteristics ofthe liner are not adversely affected by the [waste] regulated substance stored 
therein and the liner is resistant to physical, chemical and other failure during transportation, 
handling, installation and use. Liner compatibility must satisfy ASTM Method PS747 
Compatibilitv Test for Wastes and Membrane Liners or other compatibility test approved 
bv the Department for the duration the pit or other temporary storage structure is used. 

(ivl Adioining sections of liners shall be sealed together to prevent leakage in accordance 
with the manufacturer's directions. The integrity of all seams ofthe adjoining sections of liner 
shall be tested prior to use. Results ofthe tests shall be available upon request. [If the 
operator seeks to use a liner material other than a synthetic flexible liner, the operator 
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shall submit a plan identifying the type and thickness of the material and the installation 
procedures to be used, and shall obtain approval ofthe plan by the Department before 
proceeding.] 

[(ii)] (10) The pit shall be constructed so that the liner subbase is smooth, uniform and free 
from debris, rock and other material that may puncture, tear, cut or otherwise cause the liner to 
fail. Th<> pit mpgt be structurally sound and the interior slopes of the pit must have a 
slope no steeper than 2 horizontal to 1 vertical. The liner subbase and subgrade shall be 
capable of bearing the weight ofthe material above the liner without settling that may affect 
the integrity ofthe liner. If the pit bottom or sides consist of rock, shale or other materials that 
may cause the liner to fail, a subbase of at least 6 inches of soil, sand or smooth gravel, or 
sufficient amount of an equivalent material, shall be installed over the area as the subbase for 
the liner. 

[(iii)] (11) The bottom ofthe pit shall be at least 20 inches above the seasonal high groundwater 
table, unless the operator obtains approval under subsection (b) for a pit that exists only during 
dry times ofthe year and is located above groundwater. The operator of an unconventional 
well shall determine that the pit bottom is at least 20 inches above the seasonal high 
groundwater table prior to using the nit. A soil scientist or other similarly trained person 
using accepted and documented scientific methods shall make the determination! The 
individual's determination must contain a statement certifying that the pit bottom is at 
least 29 inches above the seasonal high groundwater table according to observed field 
wpditionst The namd qualifications and statement of the individual making && 
determination and the basis ofthe determination shall be provided to the Pepartment 
upon requestt 

f 12) stormwater shall be diverted away from the pitt 

(13) Prior to placing material in the pit, the liner shall be inspected for lack of uniformity, 
damage and other imperfections that mav cause the liner to leak. The well operator shall 
correct damages or imperfections before placing the material in the pit, and shall maintain 
the pit until closure ofthe pit. 

[(iv)] (14) If a liner becomes torn or otherwise loses its integrity, the pit or approved storage 
structure shall be managed to prevent the [pit] contents from leaking [from the pit]. If repair 
ofthe liner or construction of another temporary pit or approved storage structure is not 
practical or possible, the [pit] contents shall be removed and disposed at an approved waste 
disposal facility or disposed on the well site in accordance with § 78.61, § 78.62 or § 78.63 
(relating to disposal of residual waste—pits; and disposal of residual waste—land application). 

MSC comment: 

The subsection should not require disposal of pit liners or contents where those materials can be 
reused. The second sentence should be deleted. 

MSC/s suggested amendatory language: 
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(14) If a liner becomes torn or otherwise loses its integrity, the pit or approved storage structure 
shall be managed to prevent the [pit] contents from leaking [from the pit]. 

l(v)l (i$) Tfrg ijpgr sMi be secured around the perimeter ofthe pit in a manner that does 
BQt compromise the integrity Ofthe linert If the liner drops below the 2 feet of freeboard, the 
pit shall be managed to prevent the pit contents from leaking from the pit and the 2 feet of lined 
freeboard shall be restored. 

(1$) The unconventional well operator shall notify the Pepartment at least 3 business dags 
before the installation ofthe pit iinerT Tftfo notice shall be submitted electronically to ths 
Pepartment through its website and include the date the liner will be installed U the dak 
of installation is extended, the onerator shall re-notify the Department with the date of 
installation which does not need to be ? business davs in advancer Notice is not required if 
tte licensed professional engineer or geologist that designed the well site submits a 
statement on forms provided bv the Department certifying that the pit and the pit liner, as 
built, are compliant with this section. This certification shall be submitted within 10 
business davs of installation ofthe pit liner. 

MSC comment: 

MSC recommends that an appropriately trained professional can provide a statement that a pit 
and its liner have been built in compliance with this section. Requiring a. statement from a 
licensed professional engineer or geologist imposes an unnecessarily strict, and potentially 
expensive, requirement. 

MSC's suggested amendatory language: 

(1.6) The unconventional well operator shall, notify the Department at least 3 business days 
before the installation ofthe pit liner. This notice shall be submitted electronically to the 
Department through its website and include the date the liner will be installed. If the date of 
installation is extended, the operator shall re-notify the Department with the date of installation 
which does not need to be 3 business days in advance. Notice is not required if the 
appropriately trained professional that designed the well site submits a statement on forms 
provided by the Department certifying that the pit and the pit liner, as built, are compliant with 
this section. This certification shall be submitted within 10 business days of installation ofthe 
pit liner, 

(17) Condensate, whether separated or mixed with other fluids, mav not be stored in anv 
open top structure or pitt Tanks used for storing or separating condensate during well 
completion shall be monitored and shall have controls to prevent vapors from exceeding 
the lower explosive limits ofthe condensate outside the tankt Tanks used for storing or 
separating condensate shall be groundedt 
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(b) The operator may request to use practices other than those specified in subsection (a) which 
provide equivalent or superior protection by submitting a request to the Department for approval. 
The request shall be made on forms provided by the Department. 

(c) Disposal of uncontaminated drill cuttings in a pit or by land application shall comply with 
§ 78.61. A pit used for the disposal of residual waste, including contaminated drill cuttings, shall 
comply with § 78.62. Disposal of residual waste, including contaminated drill cuttings, by land 
application shall comply with § 78.63. 

(d) [Unless a permit under The Clean Streams Law (35 P. S. §§ 691.1—691.1001) or 
approval under § 78.57 or § 78.58 (relating to control, storage and disposal of production 
fluids; and existing pits used for the control, storage and disposal of production fluids) has 
been obtained for the pit,] [t]Jhe owner or operator shall remove or fill the pit within 9 months 
after completion of drilling, or in accordance with the extension granted by the Department 
under section [206(g)] 3216(g) ofthe act [(58 P. S. § 601.206(g))] (58 Pa.C.S. 3216(g)) and 8 
78.65(d). Pits used during servicing, plugging and recompleting the well shall be removed or 
filled within 90 calendar days of construction. 

MSC comment: 

This subsection 78.56(d) should be clarified to require removal or filling of pits after the 
completion of all drilling on a well pad and to acknowledge that pits used for onsite disposal of 
drill cuttings or residual waste in accordance with Sections 78,61 or 78,62 do not have to be 
removed and filled under this paragraph (d). 

MSC's suggested amendatory language: 

(d) Except as authorized under §§ 78.61 or 78.62 for disposal of drill cuttings or residual waste, 
the owner or operator shall remove or fill the pit within 9 months after completion of all drilling 
on a well site, or in accordance with the extension granted by the Department under section 
3216(g) ofthe act (58 Pa.C.S. 3216(g)) and §78.65(d). Pits used during servicing, plugging and 
recompleting the well shall be removed or filled within 90 calendar days of construction. 

§ 78.57. Control, storage and disposal of production fluids 

(a) Unless a permit has been obtained under § 78.60(a) (relating to discharge requirements), the 
operator shall collect the brine and other fluids produced during operation!, service and 
plugging] ofthe well in a tank[, pit] or a series of [pits or] tanks, or other device approved by 
the Department for subsequent disposal or reuse. Qpen tOP Structures Shall not be USCd to 
store brine and other fluids produced during operation ofthe well. Except as allowed in 
this subchapter or otherwise approved by the Department, the operator may not discharge the 
brine and other fluids on or into the ground or into the waters of this Commonwealth. 

MSC comment: 

This section could be interpreted as excluding the use of centralized impoundments (Section 
78.59c). 
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MSC's suggested amendatory language: 

(a) Unless a permit has been obtained under § 78.60(a) (relating to discharge requirements), the 
operator shall collect the brine and other fluids produced during operation ofthe well in a tank or 
a series of tanks, centralized impoundment, or other device approved by tlie Department for 
subsequent disposal or reuse. Open top structures shall not be used to store brine and other fluids 
produced during operation ofthe well wdth the exception of centralized impoundments permitted 
under § 78,59c, Except as allowed in this subchapter or otherwise approved by the Department 
the operator may not discharge the brine and other iluids on or into the ground or into the waters 
of this Com mon wealth. 

(b) Except as provided in § 78.56 (relating to pits and tanks for temporary [containment] 
storage), the operator may not use a pit for the control, handling or storage of brine and other 
fluids produced during operation, service or plugging of a well.Junless the pit is authorized by 
a permit under The Clean Streams Law (35 P. S. §§ 691.1—691.1001) or approval to 
operate the pit as an impoundment under The Clean Streams Law is obtained from the 
Department under subsection (c).] 

(c) [The operator may apply for approval from the Department to operate a pit as an 
impoundment under The Clean Streams Law, as indicated by the Department's issuance 
of a pit approval number in accordance with this section. No pit will be eligible for 
approval under this subsection unless the capacity of any one pit or of any two or more 
interconnected pits is less than 250,000 gallons, or the total capacity contained in pits on 
one tract or related tracts of land is less than 500,000 gaUons. Compliance with this 
subsection does not relieve the operator from the obligation to comply with section 308 of 
The Clean Streams Law (35 P. S. § 691.308) and the requirements for obtaining a permit 
for the erection, construction and operation of treatment works promulgated under that 
section.] Secondary containment capable of preventing tank contents from entering waters 
ofthe Commonwealth is required for all new, refurbished or replaced tanks or other 
aboyeground containment structures approved bv the Pepartment including their 
associated manifolds, that contain brine and other fluids produced during operation ofthe 
well. If one tank in a series of tanks is added, refurbished or replaced, secondary 
containment is required for the entire series of tanks. The secondary containment area 
provided by dikes or other methods of secondary containment open to the atmosphere 
shall have containment capacity sufficient to hold the volume ofthe largest single tanki 
phw an aflflifrypfti IQ% 9f YQipptq for pr^cipi^tionT Compliance with § 7%M (relating to 
containment around oil and condensate tanks) or using double walled tanks capable of 
detecting a leak in the primary container shall fulfill the requirements in this subsection 

[(1) A request for approval under this subsection shall be made on forms furnished by the 
Department and, at a minimum, shall include the following: 

(i) A description of the operator's plan that demonstrates compliance with 
this subsection for the construction or reconstruction of the pit. 
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(ii) A description ofthe operator's program for operation and maintenance ofthe 

pit. (iii) A description of the method for subsequent disposal or reuse of the brine or 

other 
fluids produced during operation of the well. 

(iv) A description ofthe operator's program for the closure ofthe pit and restoration 
of the site. 

(2) The operator shall design, construct, operate and maintain the pit in accordance 
with the approval and the following: 

(i) The pit approval number is posted at the pit in a legible and visible manner. 

(ii) The pit is not located within 100 feet of a stream, wetland or body of water 
unless a waiver is granted by the Department. 

(iii) The bottom ofthe pit is a minimum of 20 inches above the seasonal 
high groundwater table. 

(iv) At least 2 feet of freeboard remain at all times. 

(v) The pit is structurally sound and the inside slopes of the pit are not steeper than 
a ratio of 2 horizontal to 1 vertical. 

(vi) The pit is impermeable and is lined with a synthetic flexible liner or alternate 
material that has a coefficient of permeability of no greater than 1x10" cm/sec. 
The liner shall be of sufficient strength and thickness to maintain the integrity of 
the liner. The thickness of a synthetic liner shall be at least 30 mils. Adjoining 
sections of liners shall be sealed together in accordance with the manufacturer's 
directions to prevent 
leakage. 

(vii) The physical and chemical characteristics of the liner shall be compatible 
with the waste and the liner is resistant to physical, chemical and other failure 
during transportation, handling, installation and use. Liner compatibility shall 
satisfy EPA Method 9090, Compatibility Test for Wastes and Membrane Liners, or 
other documented data approved by the Department. 

(viii) The pit shall be constructed so that the liner subbase is smooth, uniform and 
free of debris, rock and other material that may puncture, tear, cut, rip or otherwise 
cause the liner to fail. The liner subbase and subgrade shall be capable of bearing 
the 

M AR C E L L U S 
S H A L I C O A L I T I O N * 



Page 48 of 124 

weight ofthe material above the liner without settling in an amount that will affect 
the integrity ofthe liner. If the pit bottom or sides consist of rock, shale or other 
material that may cause the liner to leak, a subbase of at least 6 inches of soil, sand 
or smooth gravel, or a sufficient amount of an equivalent material shall be installed 
over the area as the subbase for the liner. 

(ix) Prior to placing brine or other fluids in the pit, the operator shall inspect the 
liner and correct all damage or imperfections that may cause the liner to leak. 

(x) Surface water which may drain into the pit shall be diverted away from the 

pit. (xi) The pit is reasonably protected from unauthorized acts of third parties. 

(3) Upon abandonment ofthe well or revocation ofthe approval by the Department, 
the operator shall restore the pit in accordance with the following: 

(i) The free liquid fraction of the pit contents shall be removed and disposed under 
§ 78.60(a) and the remaining pit contents and liner shall be removed and disposed 
under §§ 78.62 and 78.63 (relating to disposal of residual waste—pits; and disposal 
of residual waste—land application), or the Solid Waste Management Act. 

(ii) The pit shall be backfilled to the ground surface and graded to promote runoff 
with no depression that would accumulate or pond water on the surface. The 
stability of the backfilled pit shall be compatible with the adjacent land. 

(iii) The surface ofthe backfilled pit area shall be revegetated to stabilize the soil 
surface and comply with § 78.53 (relating to erosion and sedimentation control). 
The revegetation shall establish a diverse, effective, permanent, vegetative cover 
which is capable of self-regeneration and plant succession. Where vegetation 
would interfere with the intended use of the surface by the landowner, the surface 
shall be stabilized against accelerated erosion.] 

id) Tanks, series of tanks or other above ground storage structures approved bv the 
Department used to store brine or other fluids produced during operation ofthe well, shall 
be designed, constructed and maintained to be structurally sound in accordance with 
sound engineering practices adhering to nationally recognized industry standards and the 
manufacturer's specifications. Tanks that are manifolded together shall be designed in a 
manner to prevent the uncontrolled discharge of multiple manifolded tanks. 

fe) Underground or partially buried storage tanks may not be used to store brine or other 
fluids produced during operation ofthe well unless approved bv the Pepartmentt 
g»§ting underground or partially buried storage tanks shall be removed within ? years of 
the effective date of this subsection. A well operator utilizing underground or partially 
buried storage tanks as ofthe effective date of this section shall provide the Pepartment 
with a list ofthe well sites where the underground or partially buried storage tanks are 
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located and schedule for removal ofthe tanks within six months from the effective date of 
this subsection. 

MSC comment: 

The obligation to remove existing underground or partially buried storage tanks within three 
years ofthe effective date of this subsection imposes excessive and unnecessary costs on legally 
adopted and utilized, equipment and procedures for the storage of brine or other production 
fluids. The Department has not provided justification for a blanket rule that would impact 
hundreds of existing operations. Such justification would require analysis and review of a highly 
factual and site specific nature, which is entirely absent. Nor has the Department included any 
cost estimate in the Regulatory Analysis Form associated with removal and replacement of those 
tanks; only an estimate for registering those tanks (RAF 19). 

MSC's suggested amendatory language: 

(e) A well operator utilizing underground or partially buried storage tanks as ofthe effective date 
of this section shall provide the Department with a list ofthe well sites where the underground or 
partially buried storage tanks are located within six months from the effective date of this 
subsection. 

ffl AH new, refurbished or replaced tanks that store brine or other fluid produced 
during operation ofthe well must comply with the applicable corrosion control 
requirements in SS 245.531-245.534. 

(g) AH mvfy refurbished or replaced tanks storing brine or other fluids produced during 
operation ofthe well shall be reasonably protected from unauthorized acts of third 
parties. Unless the tank is surrounded bv a fence, tank valves and access lids shall utilize 
lfl£k£i open end plugs or removable handles and ladders on tanks shall be retractable or 
other measures that prevent access bv third parties. 

§ 78.58. [Existing pits used for the control, storage and disposal of production 
fluids.] Qnsite processing 

[For pits in existence on July 29,1989, the operator may request approval for an alternate 
method of satisfying the requirements of § 78.57(c)(2)(iii) (relating to control, storage and 
disposal of production fluids), the angle of slope requirements of § 78.57(c)(2)(v) and the 
liner requirement of § 78.57(c)(2)(vi)—(viii) by affirmatively demonstrating to the 
Department's satisfaction, by the use of monitoring wells or other methods approved by 
the Department, that the pit is impermeable and that the method will provide protection 
equivalent or superior to that provided by § 78.57. The operator shall request approval 
under § 78.57(c)(1).] (a) The operator may request approval by the Department to 
process fluids generated bv the development, drilling stimulation, alteration, operation or 
plugging of oil or gas wells at the well site where the fluids were generated or at the well 
site where all ofthe fluid is intended to be beneficially used to develop, drill or stimulate a 
well. The request shall be submitted on forms provided bv the Department and 

M A R C E L L U S 
S H A L E C O A L ! T t O I T 



Page 50 of 124 

demonstrate that the processing operation will not result in nollution of land or waters of 

the C"mm9P,wgaWii 

(to Annroval from the Denartment is not required for the following activities conducted 
at a well site or centralized impoundment nermitted under 8 78.59c: 

m mixing fluids with freshwater: 

(2\ aerating fluids: or 

m filtering solids from fluids. 

(c\ The operator mav request to process drill cuttings onlv at the well site where those 
drilling cuttings were generated, hv submitting a request to the Denartment for approval. 
The request shall he submitted on forms provided hv the Department and demonstrate 
that the processing operation will not result in nollution of land or waters ofthe 
Commonwealth. 

(d\ Processing residual waste generated hv the development, drilling, stimulation, 
alteration, oneration or plugging of oil or gas wells other than as provided for in 
subsections (a) and (to shall comnlv with the requirements ofthe Solid Waste 
Management Act. 

(e\ Processing of fluids in a manner annroved pursuant to subsection fal shall he deemed 
to be approved at subsequent well sites provided the onerator notifies the Department of 
location ofthe well site where the processing will occur prior to the commencement of 
processing operations. This notice shall he submitted electronically to the Denartment 
through its website and include the date activities will commence. 

(fi Sludges, filter yafee or M e r solid waste remaining after the processing or tolling 
of fluids pursuant to subsections (al or (to. including solid waste mixed with drill 
cuttings, shall he characterized pursuant to 25 Pa. Code 8 287.54 before the solid waste 
leaves the well site. 

MSC comment: 

The regulations shouki encourage and facilitate the processing, recycling and beneficial reuse of 
fluids and other waste materials at well sites. The Department has maintained on several 
occasions that it is a goal for the Commonwealth, where appropriate, to promote the responsible 
recycling and reuse of oil and gas wastes to reduce the demand on fresh water resources for oil 
and gas well development and operations. Fhe establishment of regulatory provisions to govern 
the recycling and reuse of oil and gas wastes will protect public health, safety and the 
environment, as well as be a benefit to the oil and gas industry. MSC's suggested amendatory 
language below clarifies that operators may conduct processing, recycling and beneficial reuse 
activities at well sites and such operations under the jurisdiction ofthe Department's Office of 
Oil and Gas Management. 
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MSC supports the Department's proposed Subsection 78.58(b). and suggests that the physical 
removal of free phase hydrocarbons and the addition of biocides to reuse fluids be included as 
activities that would not require approval from the Department, Additionally, MSC is in favor of 
allowing the Department to post other activities on its website, as appropriate, that would not 
require approval from the Department if conducted at a well site or centralized impoundment 
permitted pursuant to Section 78,59c, 

Processing of drill cuttings under Subsection 78.58(c) should be included as one ofthe activities 
in Subsection 78.58(d) that does not require compliance with the requirements ofthe Solid 
Waste Management Act. 

MSC's suggested amendatory language: 

§ 78.58. Onsite and offsite processing; 

(a) The Department supports the processing, recycling, and beneficial reuse of fluids and other 
materials generated by the development, drilling, stimulation, alteration, operation or plugging of 
oil or gas wells, where the processing ofthe fluids or other materials for recycling or beneficial 
reuse will not result in pollution of land or waters ofthe Commonwealth. The operator may 
process fluids generated by the development driUing, stimulation, alteration, operation or 
plugging of oil or gas wells at the well site where the fluids were generated or at the well site 
where all ofthe fluid is intended to be beneficially used to develop, drill or stimulate a well 
Such processing may not result in pollution of land or waters ofthe Commonwealth. 

(b) Approval from the Department is not .required for the following activities conducted at a well 
site or centralized impoundment permitted under § 78,59c: 

(1) mixing fluids with freshwater; 
(2) aerating fluids; 
(3) filtering solids from fluids; 
(4) physical removal of free phase hydrocarbons; 
(5) the addition of biocides to reuse fluids; or 
(6) any other activity approved by the Department and posted on its website, 

(c) An operator may temporarily store and/or process fluids generated by the development, 
drilling, stimulation, alteration, operation or plugging of an oil or gas well at a well site other 
than the well sites where the fluids were generated or are to be ultimately reused, so long as the 
following conditions are met: 

(1) The well site where the storage or processing is to occur is permitted, and bonded; 
(2) The well site maintains a current PPC plan that is consistent with the Department's 

regulations; 
(3) The operator maintains accurate transportation records ofthe fluids entering and 

leaving the well site, consistent with Section 3218,3 of Act 13 :. 
(4) Temporary storage complies with applicable requirements ofthe act and regulations 

relating to tanks; 
(5) Temporary storage occurs in approved storage structures in accordance with 

applicable requirements of Sections 78,56 and 78.57; 
(6) Processing of fluids is conducted in accordance with this section; 
(7) Temporary storage and/or processing will not exceed a single consecutive twelve 

month period; all onsite activity incidental to temporary storage and/or processing 
must occur within this timeframe; 
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(8) The operator must notify the Department of locations where temporary storage and/or 
processing will occur a minimum of three (3) days prior to the commencement of 
activity, This notice shall be submitted electronically to the Department through its 
website and include the intended date(s) of activity commencement; 

(9) An operator that stores, processes or beneficially reuses Iluids pursuant to this section 
in accordance with this paragraph shall be deemed to have a residual waste pennit by 
rule under Article IX of Title 25; 

(10) An operator subject to a permit by rule under this section is not required to apply for a 
permit under Article IX of Title 25 or comply with the operating requirements of 
Article IX of Title 25 so long as the authorized storage, processing and beneficial 
reuse activities are conducted in accordance with this Chapter, 

(d) An operator may request approval from the Department to temporarily store and/or process 
fluids generated by the development, drilling, stimulation, alteration, operation or plugging of an 
oil or gas well at a location other than a well site or centralized impoundment. The request shall 
be submitted on forms provided by the Department, accompanied by a written consent from the 
landowner, and subject to the following conditions: 

(1) The operator prepares and maintains a current PPC plan that is consistent with the 
Department's regulations for the location: 

(2) The operator maintains accurate transportation records ofthe fluids entering and 
leaving the location consistent with consistent with Section 3218.3 of Act 13; 

(3) Temporary storage complies with applicable requirements ofthe act and regulations 
relating to tanks; 

(4) Temporary storage occurs only in above ground tanks subject to applicable 
requirements of Section 78.56 and 78.57; 

(5) Any processing is conducted in aceordance with this section; 
(6) Temporary storage and/or processing will not exceed a single consecutive twelve 

month period and all onsite activity incidental to temporary storage and/or processing 
must occur within this timeframe; 

(7) The operator must notify the Department ofthe locations where temporary storage 
will occur a minimum of three (3) days prior to the commencement of activity. This 
notice shall be submitted electronically to the Department through its website and 
include the intended date(s) of activity commencement; 

(8) An operator that stores, processes, or beneficially reuses fluids pursuant to this 
section in accordance with this paragraph shall be deemed to have a residual waste 
permit by rule under Article IX of Title 25; 

(9) An operator subject to a permit by rule under this section is not required to apply for a 
permit under Article IX of Title 25 or comply with the operating requirements of 
Article IX of Title 25 so long as the authorized storage and beneficial re-use activities 
are conducted in accordance with this Chapter, 

(e) An operator may process drill cuttings at the well site where those drill cuttings were 
generated where such processing will not result in pollution of land or waters ofthe 
Commonwealth. 

(1) Sludges, filter cake or other materials remaining after the processing or handling of fluids 
pursuant to this Section, including materials mixed with drill cuttings, shall be characterized 
pursuant to 25 Pa. Code § 287.54 before the material leaves the well site. 
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§ 78.59a. Impoundment embankments. 

MSC comment: 

The Department is proposing new regulations for activities that have been implemented through 
forms, approvals, and policies for several years. As a regulation, flexibility must be added to 
address changes that may become necessary to address unforeseen issues that may arise in the 
future or to address other practical issues that may be very onerous if implemented as absolute 
regulatory requirements. If the rulemaking under these sections proceeds to a final rule, please 
consider the following comments. 

Embankments wnstrweted for freshwater and centralized impoundments for <?il and 
gas activities must meet the following requirements: 

MSC comment: 

Under these proposed oil and gas regulations, the Department will be regulating freshwater 
impoundments which are not regulated under Chapter 105 or any other portion of Title 25 ofthe 
Pennsylvania Code. No other person, group, or industry in Pennsylvania would be subject to 
these requirements and as such, the proposed regulation of freshwater impoundments for oil and 
gas is arbitrary and capricious, Consequently, freshwater impoundments must either he
re-moved from the proposed oil and gas regulations, or Title 25 should be revised to regulate all 
persons, groups, or industries equally. 

Additionally, the requirements of Section 78.59a. are too prescriptive and do not provide the 
Department with the flexibility to approve alternate methods. Lastly, both freshwater and 
centralized impoundments are defined in this Chapter and do not need to be qualified in this 
section as being used "for oil and gas activities." 

MSC's suggested amendatory language: 

Unless otherwise approved by the Department, embankments constructed for freshwater and 
centralized impoundments must meet the following requirements: 

f I) The foundation for gash embankment mast be stopped and grubbed to a minimum 
denth of 2 feet below existing contour prior to anv placement and compaction of fill. 

MSC comment; 

This section, as many others, is overly detailed and prescriptive. If not altered to allow 
performance based standards, flexibility must be provided in the rule, hi many cases this 
requirement would cause an overly conservative excavation through suitable subgrade material 
In some cases this requirement may allow unsuitable subgrade materia! to remain, 

MSC's suggested amendatory language: 
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(1) The foundation for each embankment must be stripped and grubbed to a minimum depth of 2 
feet below- existing contour prior to any placement and compaction of fill, or as otherwise 
approved by the Department. 

(2) Any springs encountered in the embankment foundation area shall be drained to the 
downstream toe ofthe embankment with a drain section 2 foot bv 2 foot in dimension 
consisting of PennDOT Type A sand, compacted bv hand tamper. Geotextiles shall not 
used around sand. The last 3 feet of this drain at tjie downstream slope shall be 
constructed of AASHTO #8 material. 

MSC comment: 

This section, as many others, is overly detailed and prescriptive. If not altered to allow 
performance based standards, flexibility must be provided in the rule. The use of PennDOT 
Type A sand in this application poses the following design issues: (1) Due to the small grain size 
ofthe sand particles, those particles can migrate into the pipe perforation of piping typically used 
in the drain. Sand migration/erosion could cause void space to develop in the pipe bedding. Or, 
sand could block the pipe perforations or block flow in the pipe; (2) The sand's permeability is 
low7 as compared to other more available aggregates. The sand is a slower draining material that 
could cause adjacent soils to become saturated. It is suggested that "coarse aggregate5* and 
minimum permeability of 1 x l(P' cm/sec be specified. 

The use of a geotextile wrap around the aggregate should be allowed, Geosynthetic design 
calculations for geotextiles used as a separator, such as this application, are available, 

MSC's suggested amendatory language: 

(2) Any springs encountered in the embankment foundation area shall be drained to the 
downstream toe ofthe embankment with a drain section 2 foot by 2 foot in dimension consisting 
of PennDOT' Type A sand, compacted by hand tamper; coarse aggregate with a minimum 
permeability of 1 x 10""' cm/sec; or an alternate material approved by the Department. 
Geotextiles shall not be used around sand, unless approved by the Department. The last 3 feet of 
this drain at the downstream slope shall be constructed of AASHTO #8 material. 

(?) The ffijnimym top width Qf th^ embanMept sha» be 12 %tf 

(41 The inside and outside slope shall have a slope no steeper than 3 horizontal to 1 
Yertiealt 

(51 Soils to be used for embankment construction shall be classified in accordance with 
ASTMP-24S7 (ViiOed Soils Classlfieati9n)t Soil samples shall be classified at a minimum 
rate of I sample per LQQQ cubic Yards of placed fillt Results of testing of materials shall 
be provided to the Department upon request. 
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MSC comment: 

The testing frequency specified is excessive and in most eases would generate redundant results. 
At the proposed frequency, preconstruction sampling would not be economically feasible. 
Consequently, sampling and testing at 1 per 1,000 cubic yards would need to be performed 
during the course ofthe earthwork and could cause expensive construction delays while waiting 
for test results. For a typical impoundment, approximately 70,000 cubic yards of earthwork 
would be required. Pursuant, to the proposed subsection. 70 samples would be required for 
testing; It is suggested that the specification be changed to state "Soil samples shall be classified 
at a frequency of 1. sample per soil type/" 

MSC's suggested amendatory language: 

(5) Soils to be used for embankment construction shall be classified in aceordance with 
ASTMD-2487 (Unified Soils Classification). Soil samples shall be classified at a frequency of 
1 sample per soil type. Results of testing of materials shall be provided to the Department upon 
request. 

(61 The embankment shall be constructed out of soils designated as GC, GM. SC. SM. CL 
or ML. onlv. Soils with split designations where one ofthe designations is not GC. 
£M» SCi SMi CL or ML shall not be usedt Soils shall contain a minimum of 20% of 
No. 200 sieve materials or larger. Results of testing of materials shall be provided to 
&£ Pepartment upon request 

MSC comment: 

Acceptable slope stability factors of safety can be achieved using soils with less than 20% ofthe 
particles retained on the No. 200 sieve, and an acceptable factor of safety can be achieved with 
soils that do not meet the textural classifications specified. Therefore, it is recommended that the 
subsection be modified to allow site-specific soils to be evaluated within the proposed design by 
an appropriately qualified professional utilizing laboratory analysis (if needed) and supporting 
calculations. 

MSC's suggested amendatory language: 

(6) The embankment shall be constructed out of soils designated as GC, GM, SC SM, CL 
or ML. only. Soils with split designations where one ofthe designations is not GC, GM, 
SC, SM, CL or ML shall not be used. The soils" gradation shall have a minimum of 20 
percent retained on the No. 200 sieve, unless site-specific soils with less than 20 percent 
retained on the No. 200 sieve are part of an alternate design provided by an appropriately 
trained professional Results of testing of materials shall be provided to. the Department 
upon request. 

(7) PartMes greater tha? $ wftw *n my $mswm may wot be used for embankment 
construction! 

(S) Soil used in embankment construction must be compacted? Soil compaction shall be 
conducted in accordance with the following: 
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(il Compaction shall be conducted with a sheepsfoot or pad roller. 

(ii) The maximum loose lift thickness shall be ? inchest 

(iii) Soil shall be compacted until Yisible non-movement ofthe embankment materialt 

(91 Exposed embankment slopes shall be permanently stabilized using one or a 
combination of the following methods; 

(I) Exposed embankments shall be limedi fertilizedi seeded and mulched and permanent 
yreetative ground coYeripg fr compliance with § iQ?f?3 §haH be established upon 
completion of construction ofthe impoundment. 

(ii) Compacted rockfill or riprap placed on the downstream face ofthe embankment as 
a cover having a minimum depth of two feet. The rockfill must be durable, evenly 
distributed, and underlain bv a Class 2. Type A geotextile. 

MSC comment: 

In most cases the rock layer placed on the out-slope ofthe embankment will consist of a well-
graded soil consisting of oversized rock with fines from the site excavation, which will not be 
susceptible to stonnwater infiltration and erosion ofthe embankment-to-rock-fill, interface. Due 
to the time consuming effort necessary to install a geotextile separation layer and the added cost, 
MSC recommends that the subsection be changed to the following: **...., and underlain by a 
Class 2, Type A geotextile when a course aggregate with very few fines is used as fill." 

MSC's suggested amendatory language: 

(ii) Compacted rockfill or riprap placed on the downstream face ofthe embankment as a cover 
having a minimum depth of two feet. The rockfill shall be durable, evenly distributed, and 
underlain bv a Class 2, Type A geotextile when a course aggregate with verv few fines is used as 
fill. 

§ 78.59b. Freshwater impoundments 

MSC general comment: 

The proposed regulations have extensive new requirements for impoundments storing fresh 
water, beyond those any other industry must follow for storing fresh water. However, the DEP 
cost estimate considers only the cost of fencing around, existing impoundments, ignoring all the 
other requirements associated with both existing impoundments and the construction of new 
impoundments, to reach an estimated cost of $0 J million to $5 million. The MSC believes the 
cost of all the new requirements applicable to fresh water impoundments is more like $250,000 
to $500,000 per impoundment, producing a total cost of $25 million at the low end ofthe 
estimate, or five times DEP's figure. No other person, group, or industry in Pennsylvania 
would be subject to these requirements and as such, the proposed regulation of freshwater 
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impoundments for oil and gas is arbitrary and capricious. Consequently, freshwater 
impoundments must either be removed from the proposed oil and gas regulations, or Title 25 
should be revised to regulate all persons, groups, or industries equally. 

(al Tn addition to meeting the requirements of 25 Pa. Code S 78.59a. 
freshwater imnoundments must he in compliance with this section. 

(to A well onerator that constructed a freshwater impoundment shall register the 
location ofthe freshwater impoundment within 60 calendar davs ofthe effect of this 
section hv nroviding the Denartment. in writing, with the GPS coordinates, township and 
county where the freshwater impoundment is located. A well onerator shall register the 
location of a new freshwater impoundment nrior to construction. Registration ofthe 
freshwater impoundment mav he transferred to another onerator. Registration transfers 
shall wtife forms provided fry the Department, 

(c\ Freshwater imnoundments shall he constructed with a synthetic impervious liner. 

MSC comment: 

This subsection should not be included. Synthetic liners should not be required because onsite 
soils may provide sufficient permeability for use as a liner. 

MSC's suggested amendatory language: 

(c) Freshwater impoundments shall be designed to hold water without significant leaks that 
could affect the integrity ofthe embankment. -e" 

(d) Unless an individual j§ wntiawvHsly present at a freshwater impoundment a fenee 
shall completely surround the freshwater impowndment to prevent unauthorized ayts 
pi third parties a«d damage gwsed by midlife, 

MSC comment: 

Since no fence can absolutely ensure "'prevention'' of unauthorized acts by third parties or 
damage by wildlife, MSC recommends replacing "'prevent'' with "discourage." 

MSC's suggested amendatory language: 

(d) For unconventional well sites, unless an individual is continuously present at the well 
site, a fence or fences shall completely surround all pits to discourage unauthorized acts of 
third parties and damage caused by wildlife. 

(e\ The hottom ofthe impoundment shall he at least 20 inches above the seasonal high 
groundwater table. The applicant mav maintain the required separation distance of 20 
inches hv artificial means such as an under-drain system throughout the lifetime ofthe 
impoundment. Tn no case shall the regional groundwater table he affected. The operator 
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shall document the depth ofthe seasonal high groundwater table, the manner in which the 
depth ofthe seasonal high groundwater table was ascertained, the distance between the 
bottom ofthe impoundment and the seasonal high groundwater table, and the depth of 
th& regional groundwater table if the separation between the impoundment bottom and 
seasonal hiph groundwater table is maintained hv artificial means. The operator shall 
submit records demonstrating compliance with this subsection to the Department upon 
request, 

MSC comment: 

This subsection requires the same groundwater table determination practices for freshwater 
impoundments as for produced water pits. This proposed subsection is excessive and 
unreasonable for freshwater. The cost in time, resources, and capital funding will be excessive to 
perform the studies required by this subsection. It is unreasonable to require the 20 inch 
separation from the seasonal high groundwater table for freshwater. MSC recommends that this 
subsection be removed. 

MSC's suggested amendatory language: 

Remove Subsection 78.59b(e). 

fi Freshwater impoundments shall he restored fry the operator so that the impoundment 
is registered to bv removing excess water and the synthetic liner and returning the site to 
approximate original conditions, including preconstruction contours, and can support 
ihg ^ud uses that elated prior to oil and gas aetiyities to the extent praetieafrle within 
nine months of completion of drilling the last well serviced bv the impoundment. A two-
seac restoration extension may he requested pursuant to seetion ?21$(g) ofthe aet (5? 
PatCtSt § ??l?(g))t If written eousent is obtained from the landowner the requirement 
to return the site to approximate original eontours may he waived hy the Department if 
the liner is removed from the impoundment! 

MSC comment: 

Freshwater impoundments, when not needed for operations and not wanted by the surface owner, 
should be restored in accordance with applicable site restoration plans. Tliere is no obligation to 
return such sites to approximate original contours, ln addition, the use of impoundments for 
operations at multiple well sites requires additional flexibility in the rule. For example, the 
phrase "completion of drilling' should be changed to "completion of fast well.*' Lastly, Section 
3216(g) does not directly address freshwater impoundments, so extensions would not be limited 
to two years. 

MSC's suggested amendatory language: 

(1) Freshwater impoundments shall be restored by the operator to whom the impoundment is 
registered by removing excess water and the synthetic liner and restoring the site in accordance 
with a site restoration plan within nine months of completion ofthe last well serviced by the 
impoundment. A restoration extension may be requested consistent with the extension 

M A R C E L LU 5 
S H A I I CQAL.IT 1 0 Nw 



Page 59 of 124 

requirements described tinder section 3216(g) ofthe act (58 Pa.C.S. §3216(g)) that apply to 
well site restoration obligations. 

(g) Prior to storing mine influenced water in a freshwater impoundment, the 
operator shall develon a mine influenced water storage plan and submit it to the 
Denartment for approval. 

(to The mine influenced water storage nlan shall he submitted on forms provided hv the 
Denartment and include the following: 

(ft a demonstration that the escane ofthe mine influenced water stored in the 
freshwater impoundment will not rep.it to a'ri water °r lawd pollution pr ^danger 
persons or property: 

fin a procedure and schedule to test the mine influenced water. This testing shall 
be conducted at the source nrior to storage in the impoundment: and 

j 
(Hi) a records retention schedule for the mine influenced water test results. j 

j 
MSC comment: j 

The reference to air is unnecessary and should be removed. Chapter 78 is not the place to insert j 
obligations related to air emissions, which are addressed at length in other State and Federal j 
regulations. ! 

j 
MSC's suggested amendatory language: 

(i) a demonstration that the escape of the mine influenced water stored in the freshwater 
impoundment will not result in water or land pollution or endanger persons or property and 
include: 

(2) An operator with an approved mine influenced water storage nlan shall maintain 
records of all mine influenced water testing prior to storage. These records shall be 
made available to the Department unon request. 

(to The Department mav require the operator to test water sources proposed to be 
stored in a freshwater impoundment nrior to storage. 

S 78.59c. Centralized imnoundments. 

(a) A well operator proposing to build a centralized imnonndment that is also classified 
as hazard potential category 4 and size category C pursuant to 25 Pa. Code S 
105.91 (relating to classification of dams and reservoirs) shall obtain a permit on forms 
provided bv the Department prior to construction ofthe impoundment and shall also 
comnlv with this section. An onerator proposing to build a centralized impoundment that 
is also classified as hazard potential category 1.2 or 3 or size category A or B pursuant to 
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25 Fa? Code § I0?t?l shall obtain a permit from the Pepartment prior to construction of 
the impoundment and comply with 25 Pa. Code Chanter 105. 

(b) The embankment ofthe centralized impoundment shall meet the requirements of 25 
PflT Code § 78T$?a. 

fe) Centralized imponndments shaM not he constructed in any portion ofthe 
following areas: 

m In a floodplain of waters of this Commonwealth as defined in section 3215(flf51 ofthe 
act^PatCTSi§321gff)(m 

(21 In or within 100 feet measured horizontally of a wetland greater than 1 acre in size. 

(3\ In areas underlain bv limestone or carbonate formations where the formations are 
greater than 5 feet thick and present at the uppermost geologic unit. These areas 
include areas mapped bv the Pennsvlvania Geological Survey as underlain bv the 
formations, unless competent geologic studies demonstrate the absence of limestone and 
carbonate formations. 

MSC comment: 

The proposed excerpt appears to have been copied from Pennsylvania's Solid Waste 
Regulations, which include this provision due to the acidic nature of landfill leachate, If landfill 
leachate were to penetrate a landfill's liner system and infiltrate into a limestone layer, there is 
increased potential for that acidic water to dissolve and erode away the limestone. Flowback 
production brine, and other waters encountered during operations are p.H neutral however, and 
would not affect limestone in the same fashion. Additionally, duplicative requirements for 
activities already addressed through other regulatory programs should not be added to Chapter 
78. 

MSC's suggested amendatory language: 

Delete subsection (c)(3). 

(4) Within $00 feet measured horizontally from an occupied dwelling without the written 

consent of the owner of the building. 

MSC comment: 

A point of reference is needed for consistency, 
MSC's suggested amendatory language: 

(4) Within 500 feet measured horizontally from an occupied dwelling to the inside crest ofthe 
impoundment's embankment without the written consent ofthe owner ofthe building, 
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(5} Within 100 feet measured horizontallv from anv solid blue line stream, soring or bodv 
of water, except wetlands, identified on the most current 7.5 minute topographic 
quadrangle map ofthe United States Geological Survey. 

MSC comment: 

A point of reference is needed for consistency, 

MSC's suggested amendatory language: 

(5) Within 100 feet measured horizontally from any solid blue line stream, spring or body of 
water, except wetlands, identified on the most current 7,5 minute topographic quadrangle map of 
the United States Geological Survey to limit of disturbance unless a stream, encroachment permit 
is acquired, 

(6) Within 500 feet measured horizontallv of a private water supply without the written 
consent ofthe owner ofthe water snpplYf 

MSC comment: 

A point of reference is needed for consistency; 

MSC's suggested amendatory language: 

(6) Within 500 feet measured horizontally from a private water supply to the inside crest ofthe 
impoundment's embankment without the written consent ofthe owner ofthe water supply, 

(7) Within 1,000 feet measured horizontallv of an existing water well, surface water 
intake, reservoir or other water supply extraction point used bv a water purveyor 
withont the written consent ofthe water purveyor 

MSC comment: 

A point of reference is needed for consistency, 

MSC's suggested amendatory language: 

(7) Within 1,000 feet measured horizontally from an existing water well, surface water intake, 
reservoir or other water supply extraction point used by a water purveyor to the inside crest of 
the impoundment embankment without the written consent ofthe water purveyor, 

fd) The bottom ofthe imponndment shall be at least 20 inches above the seasonal high 
growndwater tablet The applicant may request approval from the Pepartment to nse an 
alternative that maintains the required separation distance of 2Q inches by artificial 
means such as an under-drain system throughout the lifetime ofthe impoundment, bv 
submitting a request to the Department for approval. In no case shall the regional 
groundwater table be affectedt 
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fel Centralized impoundments shall he constructed with a liner system com nosed of 

the following components; 

(to A suh-hase that: 

MSC comment: 

The soil quality specified below may not be available on or near many proposed locations. 
Consequently, this subsection should include an allowance for the use of alternative materials 
such as Geosynthetic Clay Liners (GCLs) and/or soil amendments. 

MSC's suggested amendatory language; 

(1) A sub-base that meets the following, or is otherwise approved by the Department: 

ffl Bears the weight ofthe liner system, imnounded fluid, and equipment operating on 
the imnonndment without causing or allowing a failure ofthe liner system. 

fin Accommodates notential settlement without damage to the liner system. 

fiin Ts compatible with the imnounded fluid. 

fivl Covers the bottom and sidewalls ofthe impoundment. 

M Is covered with non-woven geotextile fabric to cushion the secondary liner and 
allow for adequate venting between the secondary liner and suh-hase to prevent 
entrapment of gases beneath the liner system. 

(vift Is constructed of a natural clav material and include an upper 6 inches that is: 

fA^ Free of coarse rock fragments greater than 0.75" in diameter. 

fm Hard, uniform, smooth and free of debris, rock fragments, plant materials and 
other foreign material. 

(Ci No more permeable than 1.0 x 10-6 cm/sec, based on laboratory and field 
testing. Soil compaction and permeability testing shall be conducted on the bottom 
and sides at a minimwm rate of Qncy per 2i?9Q m a r e fret, 

MSC comment: 

The soil compaction test (i.e., moisture/density testing) frequency is excessive, where one test 
per 2,500 square feet results in 1.8 tests per acre. Typically, the 6-inch thick subbase layer in a 
landfill liner system is tested at a frequency of one test per acre. MSC recommends that the test 
frequency be one test per acre per soil type. 
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The soil permeability testing in the proposed subsection is excessive. In addition, the subsection 
could be misinterpreted to require field permeability testing which is impractical MSC 
recommends that laboratory permeability testing be performed at a frequency of 1 sample per 
soil type. In. addition, it is suggested that the proposed subsection be changed to utilize a 
correlation between laboratory Proctor and permeability testing that is used to specify parameters j 
for field compaction testing. [ 

! 
! 

MSCs suggested amendatory language; j 

§ 78.59c(e)(vi) (C) No more permeable than 1.0 x 10-6 cm/sec. Laboratory standard Proctor and ] 
permeability testing shall be used to delineate limits for field moisture/density testing. Field j 
limits shall be delineated for eaeh soil type used, and at least one Standard Proctor and j 
Permeability test per soil type shall be performed. Field moisture density testing shall be \ 
performed at a frequency of one sample per acre per 6-inch thick lift per soil type. j 

(P) Cwnpitrtfll tQ a flgffgitY pf at tot ?$% standard prwtort 

MSC comment: j 

It is standard practice to capitalize the P in Proctor, j 

MSC's suggested amendatorv language: I 

(D) Is compacted to a density of at least 95% standard Proctor, j 

(2) A scCTinflary liner that; 

(j) Prmnte tM migra te QH flwd from tfee impppnjMnwti 1 
i 

i 

fin Is designed, constructed and maintained so that the nhvsical and chemical 
characteristics ofthe liner are not adversely affected hv the imnounded fluid, and the 
liner is resistant to nhvsical. chemical and other failure during transportation, handling, 
installation and use. Liner compatibility shall satisfy ASTM Method D5747 
Compatibility Test for Wastes and Membrane Liners. 

(lift Covers the bottom and sidewalls ofthe impoundment. 
j 

fivl Ts comnosed of a synthetic material with a coefficient of nermeahilitv not 
greater than 1.0x10' cm/sec, based on laboratory testing. 

M Has a minimum thickness of 40 mil unless a greater thickness is recommended 
hv the manufacturer's specifications. 

(vft Ts installed according to manufacturer's specifications under the supervision of an 
authorized representative ofthe manufacturer. A Department approved quality 
assurance and quality control nlan shall he implemented in the field during the 
installation ofthe liner. 
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MSC comment: 

MSC recommends that an appropriately trained professional can supervise installation. 
Requiring an authorized representative ofthe manufacturer imposes an unnecessarily strict, and 
potentially expensive, requirement. 

MSC's suggested amendatory language: 

(vi) Is installed according to manufacturer's specifications under the supervision of an 
appropriately trained professional. A Department approved quality assurance and quality control 
plan shall be implemented in the field during the installation of die liner. 

fvih Ts inspected for uniformity, damage and imperfections during construction 
and installation. 

fviin Uses of a composite secondary liner mav not he substituted for a separate 
primary liner. 

f3^ A leak detection system that meets the following: 

(ft Ranidlv detects and collect liquid entering the leak detection zone, and 
ranidlv transmit the liquid to a sumn. 

fin Withstands chemical attack from the water or wastewater being impounded. 

fiii) Withstands anticipated loads, stresses and disturbances from imnounded 
liquid, fivl Functions without clogging. 

M Does not affect the nrimarv or secondary liner hv puncturing, cracking, 
tearing, stretching or otherwise losing its nhvsical integrity. 

fvi) Cover the bottom and sidewalls ofthe impoundment. 

(vift Create a flow zone between the secondary liner and the nrimarv liner equal to. or 

re permeable than 1.0 x 10~ < 
fry, the Department, frcld frstrngt 
more permeable than 1.0 x 10" cm/sec, based on laboratory testing and, when required 

MSC comment: 

Field testing ofthe flow zone would require an extremely complex testing scenario that would be 
very difficult to develop and acquire approval at the Department's regional level. The proposed 
subsection as written is therefore impractical. The permeability/permittivity of geosynthetic flow 
zone products and aggregate meeting standard AASHTO gradation are well known and 
documented. 
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MSC's suggested amendatory language: 

(vii) Creates a flow zone between the secondary liner and the primary liner equal to, or more 
permeable than, 1.0 x 10-2 em/sec. based on manufacturer/supplier's published specifications, 

(viii) Contain a perforated piping system capable of detecting and intercepting 
liquid within the leak detection zone and conveying the liquid to a collection sumo, 

MSC comment: 

Due to the extremely high flow volumes that can be transmitted through geosynthetic flow zone 
products and many aggregates, they can, in nearly every instance, more than adequately transmit 
flow without piping. The requirement for the use of transmission piping significantly 
complicates grading and liner configurations to accommodate piping. 

MSCs suggested amendatory language: 

(viii) If the leak detection zone cannot adequately transmit detection zone flow, the system shall 
contain a perforated piping system capable of detecting and intercepting liquid within the leak 
detection zone and conveying the liquid to a collection sump. 

(A) The collection sump shall fre equipped with a sump pump with a switch 
to automatically activate the pump if a leak occurs. 

(P) Pischarge from the sump pump shall be directed frack into the impoundment 
QL other suitable containment The sump shall have no outlet other than the sump pump 
discharge. 

(C) The pump and swmp shall fre of sufficient size and capacity to eonyeY anY 
teak that maY occur frack iito the impoundment without a discharge 

(ix) A pining system that meets the following requirements: 

(A) The slone. size and spacing ofthe nining system shall assure that liquids 
diaia from the leak detection soneT 

(B) The pipes shall he installed as close to perpendicular to the flow as 
practicable and shall haYe a minim™ post settlement grade of at least 2 % 

MSC comment: 

A minimum slope of 2% was borrowed from the solid waste regulations, which was specificaUy 
developed for landfills due to the limitations of aggregates that were originally used in their 
designs, ln the last 25 years, geosynthetic drainage layers have been developed that have 
superior performance to aggregates. For oil and gas impoundments, pipes can be operated with a 
1% slope with the use of geosyntheiics. Consequently; MSC recommends that the minimum 
slope be changed to 1%. 
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MSC's suggested amendatory language: 

(B) The pipes shall be installed as close to perpendicular to the flow as practicable and shall have 
a minimum post-settlement grade of at least 1%. 

(C) Ti^ minimum diameter ofthe perforated pipe sha» fre 4 inches with a 
gall thickness of Sehedule-gQ or greater as specified fry ASTMi or equiyalenti 

MSC comment: 

The wall thickness specified is significantly over designed for most impoundments that the 
industry is expected to design and build. 

MSC's suggested amendatory language: 

(C) The pipe (if needed) shall be designed under the direction of an appropriately trained 
professional, or if a design is not prepared, the minimum diameter ofthe perforated pipe shall be 
4 inches with a wall thickness of Schedule-80 or greater as specified by ASTM, or equivalent. 

(P) The pipes shall fre cleaned and maintained as necessary to ensure 
11K effectJYeness ofthe SYStemt 

(i) A minimum frottom slope of 2 % 

MSC comment: 

A minimum slope of 2% was borrowed from the solid waste regulations, which was specifically 
developed for landfills clue to the limitations of aggregates that were originally used in their 
designs. In last 25 years, geosynthetic drainage layers have been developed that have superior 
performance to aggregates. Oil and gas impoundments can be operated with a 1% slope with the 
use of seosvnthetics. Consequently. MSC recommends that the minimiun slope be changed to 
f.%. 

MSC's suggested amendatory language: 

(x) A minimum bottom slope of 1%. 

(xi) Pesigned to allow the operator to monitor and record leakage ratest 

fxiil Not contain carbonate stones or aggregate with sharp edges. 

MSC comment: 

This subsection was borrowed from the solid waste regulations, and "not contain carbonate" is a 
specification relevant to that industry where the acidic nature of landfill leachate can dissolve 
carbonate aggregate and affect leachate collection systems. Due to the fact that all aggregate has 
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some carbonatious content and "not contain carbonate" is an impractical specification, a small 
percentage of carbonate content in aggregates is allowed in solid waste projects. 

The waters handled in the oil. and gas industry are typically pH neutral and would not affect a 
carbonatious aggregate. In addition, landfills permanently store waste. For an oil and gas 
impoundment, detection zone problems can be repaired because the contents are not permanently 
stored. Therefore, it is recommended that this proposed subsection be deleted. 

MSC's suggested amendatory language; 

Delete subsection (3)(x.ii). 

fxiift The onerator shall monitor the leak detection zone weekly to determine whether 
liquid is flowing from the zone. These records shall he made available to the 
Pepartment upon request, 

(to A primary liner that meets the following: 

(ft The effectiveness ofthe nrimarv liner mav not he adversely affected hv the 
physical or chemical characteristics ofthe imnounded fluids from the impoundment. 

(ift Designed, constructed and maintained so that the physical and chemical 
characteristics ofthe liner are not adversely affected hv the imnounded fluid and he 
resistant to nhvsical. chemical and other failure during transportation, handling, 
installation and use. Liner compatibility shall satisfy ASTM Method D5747 
Compatibility Test for Wastes and Membrane Liners, or other compatibility tests 

approved hv the Department. 

(iift Cover the bottom and sidewalls ofthe impoundment. 

(iv^ Com nosed of a synthetic material with a coefficient of permeability not greater 
l M t t-10 t,Q j IQ-^-pm/sgc,,, fraggd pp tobpretprv fcstjpg, 

(v) A minimum thickness oNQ mil unless a greater thickness is required 
fey, manufacturer recommendations 

(yj) Installed according tQ manufacturer's specifications under the supervision of an 
authorized representative ofthe manufacturer. A Denartment approved quality 
assurance and quality control plan shall he implemented in the field during the 
installation ofthe liner. 

MSC comment: 

MSC recommends that an appropriately trained professional can supervise installation. 
Requiring an authorized representative ofthe manufacturer imposes an unnecessarily strict, and 
potentially expensive, requirement. 
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MSC's suggested amendatory language: 

(vi) Installed according to manufacturer's specifications under the supervision of an 
appropriately trained professional. A Department approved quality assurance and quality control 
plan shall be implemented in the field during the installation ofthe liner. 

fvift Inspected for uniformity, damage and imperfectiops during construction 
and installation. 

(viift Use of a composite primary liner does not relieve the onerator of responsibility 
for a separate secondary liner. 

fix) Allowable leakage rates through the primary liner shall he determined based 
upon the maximum denth ofthe impounded fluid as specified in Table T. The area shall 
to calculated as the area ofthe liner in contact with the impounded fluid. Weekly 
leakage rates shall be documented and provided to the Department upon request. These 
records shall he made available to the Department nnnn request. 

Table! 

Fluid 
Height (ft) 

h<10 

10<h<15 

15<h<20 

20<h<25 

25<h<30 

h>30 

Allowable 
Leakage Rate 

(gallons/acre/day) 

340 

420 

490 

550 

610 

case by case 

(x) Tn the event that the flow rate of leakage through the primary liner, as collected 
in the leak detection sump, exceeds the value in Table 1 for a given fluid depth, the 
operator shall notify the Department within 24 hours, drain the imnoundment to the 
extent necessary to repair the impoundment and shall renair the impoundment. Notice 
shall be made electronically to the Denartment through its website. 
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(fl HvdroQeoloeic investigation—An operator that intends to construct a centralized 
impoundment must initially complete a baseline hydrogeologic investigation to 
document background conditions pursuant to this subsection. 

(to The investigation shall determine the groundwater flow beneath the site and 
adjacent area, based on an initial round of water quality testing, a groundwater elevation 
study and a review of reasonably available secondary source information. The results of 
the initial round of water quality testing shall he submitted with the permit application. 

(2) A second round of testing, including water quality testing and water level 
measurements shall also be completed, The second round of testing shall pe conducted 
between 90 and 120 calendar davs from the initial round of testing. The results ofthe 
second round of water quality testing mav he submitted after the permit application is 
submitted. The Department will not make a decision on the permit application until 
the onerator submits the results ofthe second round of water quality testing. 

(3) The water quality testing required bv this subsection shall include the 
constituents listed subsection (ft(6) below. 

(4) If during the groundwater elevation study, soil mottling is apparent within the 
intended confines ofthe impoundment or within 20 inches of its base, or if the seasonal 
high water table will be adiusted using engineering controls in order to accommodate 
the impoundment, the requirements of 289.121-123 (relating to description of geology, 
soils and hydrology: general requirements: geology and groundwater description: and 
groundwater quality description) 
shall he followed and the groundwater monitoring period must he extended to four 

quarterly tests. 

MSC comment: 

Soil mottling does not provide conclusive evidence ofthe seasonal high water table. In fact, 
289.432(a)(1). ofthe solid waste regulations, states "Soil mottling may indicate the presence of 
a seasonal high water table." Therefore, it is recommended that this section be revised to allow 
groundwater elevation data in place of soil mottling, as an option, to delineate the seasonal high 
water table. 

Regarding the period over which groundwater elevation data is needed prior to its manipulation, 
"four quarterly tests'" is not required by the solid waste regulations for permanent waste disposal 
faciHties, and is excessive for the temporary storage of flowback and production water. Based 
on empirical evidence, the seasonal high groundwater condition occurs within the first five 
months ofthe year. Consequently, it should be sufficient to proceed with manipulation if 
groundwater data has been collected during that period. Or, at the very least, data from that 
period should be sufficient to proceed with the permitting process (including permit issuance). 

MSC's suggested amendatory language: 
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(4) If during the groundwater elevation study, groundwater elevation determined by surface 
water or wells, or soil mottling in the absence of surface water or well data, is apparent within 
the intended confines ofthe impoundment or within 20 inches of its base, or if the seasonal high 
water table will be adjusted using engineering controls in order to accommodate the 
impoundment the requirements of §§ 289.121-123 (relating to description of geology, soils and 
hydrology: general requirements; geology and groundwater description: and groundwater quality 
description ) shall be followed and the groundwater elevations data must be collected within the 
first five months ofthe year. 

(?) QBIY passiye drainage systems that tower the seasonal high wafer table and do 
Ml alter the supply of reeeiying water bodies or downgradient groundwater users 
mav be utilized to adjust the seasonal high groundwater table. 

fg) An operator that operates a centralized impoundment shall instalL operate and 
maintain a water quality monitoring system that ean deteet the entry of regwlated 
substances into the groundwater or surface water. The water quality monitoring 
system shall aeenrately characterize groundwater flow* groundwater ehemistry and 
flow systems on the site and adiaeent areat The system shall inelnde the following; 

MSC comment: 

The requirements in Subsection 78.39c(g) below would prevent the use of Best Available 
Technology. Due to the size of centralized impoundments (approximately 4 acres or less), a 
drainage layer beneath the impoundment with discrete monitoring points would provide 
complete coverage, provide leak information in the shortest possible time, and could be used as a 
control. The proposed subsection is too definitive for regulation and lacks necessary flexibility. 
At the very least, the language should be revised to allow alternatives. 

The design and operating methods for monitoring wells are still developing to this day, 
Considering the inflexible, static nature of regulations, it does not make sense to include such 
detailed specifications. It is strongly recommended if the specifications for the design, 
construction, and. operation of groundwater monitoring welts are included in regulation, that 
flexibility be included in every such provision. 

In addition, the use ofthe term, "regulated substance" in this subsection creates a confusing and 
perhaps impossible standard to meet. A centralized impoundment may have a system that 
detects leaks, but it is not clear what monitoring system could deteet "the entry of regulated 
substances into the groundwater or surface water" if those substances are not from the 
impoundment itself and it is equally unclear why an operator would be obligated to detect the 
entry of all such substances. 

MSC's suggested amendatory language: 

(g) An operator that operates a centralized impoundment shall install., operate and maintain a 
water quality monitoring system that can deteet the entry of substances contained in the 
impoundment into the groundwater or surface water. The water quality monitoring system shall 
accurately characterize ground water flow, groundwater chemistry and flow systems on the site 
and adjacent area. The system shall include the following: 
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m A minimum of one monitoring well at a noint hvdraulicallv upgradient from \ 
the imnoundment area in the direction of increasing static head that is canahle of 
providing representative data of groundwater not affected hv the impoundment, 
excent when the impoundment occupies the most ungradient position in the flow 
system. Tn that case, sufficient down gradient monitoring wells shall be placed to 
determine the extent of adverse effects on groundwater from the imnoundment in the | 
event of a liner system failure. 

(2) A minimum of three monitoring we||S at points hYfliawlicallY d°wngradient jn the 
direction of decreasing static head from the area around a centralized impoundment. Tn 
addition to the downgradient wells, the Department mav allow one or more springs for 
monitoring points if the springs are hvdraulicallv downgradient from the imnonndment. 
if the springs are developed and nrotected in a manner annroved hv the Department and 
if the springs otherwise meet the requirements of this subchapter. 

(to The upgradient and downgradient monitoring wells shall be; 

(to Sufficient in number, location and depth to accurately characterize water quality. 

(21 Located so that thev do not interfere with routine operations. 

(31 Located within 200 feet of the permitted centralized imnoundment and at least 
I M feet closer to the centralized imnoundment than the nearest private drinking 
water well, excent as necessary to comnlv with paragraph (41. 

(to Upgradient monitoring wells shall be located so that thev will not be affected 
bv adverse effects on groundwater from the impoundment. 

(51 Downgradient monitoring wells shall be located so that thev will provide 
earlv detection of adverse effects on groundwater from the impoundment. 

(61 The well equipment and materials shall he decontaminated prior to installation. 

(il Monitoring wells and casing of monitoring wells shall he constructed as follows: 

(11 The casing shall maintain the integrity ofthe monitoring well borehole and shall he 
constructed of material that will not react with the groundwater being monitored. 

(2) The minimum casing diameter shall fre 4 inches unless otherwise a f t p r m d bY the 
Department |n writing, 

MSC comment: 

A 2-inch diameter pipe can and is often used for groundwater monitoring weiis. It is our 
understanding that a 4-inch diameter pipe is being specified solely to allow the well to be used as 
an extraction well, point, if needed, for a future remediation. Since it is unlikely that the 
monitoring wells themselves would be used for this purpose, the added cost to drill a larger bore 
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and for increased materials to construct a well are not reasonable. In addition, standard 
groundwater monitoring procedures include well purging. Use of a 2-inch well increases the 
likelihood of being able to collect a sample from a well. MSC recommends that the minimum 
well diameter be changed to 2-inches. 

MSC's suggested amendatory language: 

(2) The minimum casing diameter shall be 2 inches unless otherwise approved by the 
Department in writing. 

(31 The well shall he constructed with a screen that meets the following requirements: 

fi) The sereen shall he factQiy-made, 

(iii The screen mav not react with the groundwater being monitored. 

(iiii The screen shall maximize onen area to minimize entrance velocities and allow 
rapid sample recovery. 

(ivl The well shall be filter-packed with chemically inert clean quartz sand, silica or 
glass beads. The material shall he well rounded and dimensionallv stable. 

(Y) The easing shall Ire elearlY visible and prQtrw.de at least 1 fwt a lme the groundi 
unless the Department has approved flush mount wells. 

(YJ) The annular space alme the sampling depth shall fre sealed t9 prevent 
contamination of samples and the groundwater. 

(viii The casing shall he designed and constructed in a manner that prevents cross 
contamination between surface water and groundwater. 

(viiil Alternative casing designs for wells in stable formations mav he approved hv the 
Department. 

(41 Monitoring well casings shall be enclosed in a protective casing that shall: 

(il Be of sufficient strength to protect the well from damage hv heaw equipment and 
reasonably protected from the unauthorized acts of third parties. 

(iii Be installed for at least the upper 10 feet ofthe monitoring well, as measured from 
the well can, with a maximum above grade surface of 3 feet, unless otherwise approved bv 
the Department in writing, 
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MSC comment: 

Considering that conditions are often encountered where 10 feet of casing cannot be installed. 
this requirement should be removed. Guidance could be included in the Department's policy 
document for well construction. 

MSC's suggested amendatory language: 

Delete subsection (4)(ii). 

(iiii Be cemented and placed with a concrete collar at least 3 feet deep to hold it 
firmly in position. 

(ivl Be numbered for identification with a label capable of withstanding field 
conditions and painted in a elearly visible colon 

(vl Protrude above the monitoring well casing. 

(vii Have a lockahle cap. 

(viii Be made of steel or another material of equivalent strength. 

(51 Analyses of data collected shall be submitted to the Denartment within 60 
calendar davs of samnling or 15 calendar davs after completion of analyses, whichever 
is sooner, unless the Denartment approves another time period. 

(61 Water samples must he collected from monitoring wells on a minimum frequency 
of once per calendar quarter and at a minimum, analyzed for the following parameters: 

fi) Total dissolved solids. 

(iii Total Chloride, 

(iiii Total Sulfates. 

(iv)pH, 

(vl Specific conductance. 

(vi) Total Iron, and 

(vii Other narameters specified hv the Department. 

(il Plans, specifications and reports for site characterization and groundwater testing 
systems required hv this section shall he prepared and sealed bv a registered 
professional geologist. 
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MSC comment: 

MSC recommends that an appropriately trained professional can prepare and certify plans, 
specifications and reports for site characterization and groundwater testing systems required by 
this section. Requiring preparation and certification (seal) from a registered professional 
geologist imposes an unnecessarily strict, and potentially expensive, requirement. 

MSC/s suggested amendatory language: 

(j) Plans, specifications and reports for site characterization and groundwater testing systems 
required by this section shall be prepared and certified by an appropriately trained professional 

(hi The design engineer shall provide oversight for all aspects of impoundment 
construction to ensure that construction is completed in accordance with the design 
and quality assurance and quality control plan. 

MSC comment 

Requiring oversight by "the design engineer" unnecessarily restricts the flexibility of operators to 
manage the construction of centralized impoundments. 

MSC/s suggested amendatory language: 

(k) The design engineer, or an appropriately trained professional, shall provide oversight for all 
aspects of impoundment construction to ensure that construction is completed in accordance with 
the design and quality assurance and quality control plan. 

(1) Plans* specifications and reports for centralized impoundments required fry this 
seetfon shall reasonably ensure mechanical integrity ofthe structure and fwpctioni shall 
hz prepared fry a registered professional engineer and shall fre affixed with the engineer's 
seal and a certification which shall read as follows: 

I (name) do herefry state to the frest of my knowledge information and belief that the 
information contained in the plans specifications and reports have been prepared in 
accordance with accented environmental practices and the design and construction 
standards for centralized impoundment dams and Chapters 105 and 78 ofthe Rules and 
Regulations ofthe Department of Environmental Protection and is true and correct. 

MSC comment: 

MSC recommends that an appropriately trained professional can prepare and certify plans, 
specifications and reports pertaining mechanical integrity of the structure and function for 
centralized impoundments required by this section, Requiring preparation and certification 
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(seal) from a registered professional engineer imposes an. unnecessarily strict, and potentially 
expensive, requirement, 

MSC*s suggested amendatory language: 

(I) Plans, specifications and reports for centralized impoundments required by this section shall 
reasonably ensure mechanical integrity ofthe structure and function, shall be prepared by an 
appropriately trained professional and include a certification which shall, read as follows: 

I (name) do hereby state to the best of my knowledge, information and belief that the information 
contained In the plans specifications and reports have been prepared in accordance with accepted 
environmental practices and. the design and. construction standards for centralized impoundment 
dams and Chapters 105 and 78 ofthe Rules and Regulations ofthe Department of Environmental 
Protection and is true and. correct; 

(nri Upon completion of construction ofthe impoundment, a facility completion and final 
certification report must be submitted to the Department. The report must be completed 
and sealed fry the licensed Pennsylyania professional engineer who proyided oversight for 

construction and must contain the following items at a minimum: 

m A statement that the engineer provided oversight for all aspects of construction. 

MSC comment: 

MSC recommends that an appropriately trained professional can complete and certify a facility 
completion and final certification report upon completion of construction ofthe impoundment. 
Requiring completion and certification (seal) ofthe report from a licensed Pennsylvania 
professional engineer imposes an unnecessarily strict, and potentially expensive, requirement, 

MSC's suggested amendatory language: 

(rn) Upon completion of construction ofthe impoundment, a facility completion and final 
certification report must be submitted to the Department; The report must be completed and 
sealed by an appropriately trained professional who provided oversight for construction and must 
contain the following items at a minimum: 

(1) A statement that the appropriately trained professional provided oversight for all aspects of 
construction. 

(2\ Soils classification testing results for the embankments. 

(?) SQH cgmpnytipn testing resets for the ypNwwft and for the clay portfop ofthe 
secondary liner if a natural or remolded clay liner is used, 

(to As-built drawings noting anv deviation from the original plans approved bv the 
Department. 
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(51 Ouarrv tickets for drain material. 

(61 Quality assurance and quality control test results. 

(11 Color nhotogranhs ofthe following at a minimum: 

ffl The cleared and prnhhed foundation. 

(ift Leak detection system installation. 

(nft Placement and comnaction of fill. 

(\\1 The comnleted emhankments. 

(xi The comnleted suh-hase. 

(vft The comnleted secondary liner 

(S\ The imnoundment shall not he used until the facility comnletion and final 
certification renort is received and annroved hv the Denartment. The Denartment shall 
make a determination on the facility comnletion and final notification renort within 30 

(to Centralized imnoundments shall he restored according to the following requirements: 

(to Within 9 months of comnletion of drilling the last well serviced hv the 
imnoundment. or the expiration ofthe last well nermit that the imnoundment was 
intended to service. The imnoundment shall he restored bv removing anv imnermeahle 
memhrane. concrete and earthen liner so that water movement to suhsoils is achieved. 
A 2 vear restoration extension mav he requested nursuant to section 3216 (el ofthe act. 

(2\ The site shall he restored to annroximate original conditions 
including nreconstruction contours. 

MSC comment: 

There is no obligation under Act 13 or elsewhere to return impoundments to approximate 
original conditions or to preconstruction contours. Such sites should be restored in 
accordance with approved site restoration plans. 

MSC's suggested amendatory language: 

Delete subsection. (2). 
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(31 The site shall support the land uses that existed prior to oil and gas activities to 
lh£ extent practicable* 

MSC comment; 

This proposed Subsection 78.59c(n)(3) addresses only the restoration of centralized 
impoundments. To avoid any confusion, we propose that Department avoid use ofthe 
Chapter 102 defined term, "oil and gas activities" in this subsection, 

MSC's suggested amendatory language: 

(3) The site shall support the land uses that existed prior to construction ofthe 
impoundment to the ^ximt practicable. 

(4) Excavated imponndments shall be backfilled above finished grade to allow 
for settlement and so the impoundment will no longer imponnd water 

MSC comment: 

Clarification is required for the phrase "above finished grade/' The interpretation that could be 
made is that restoration fill must be placed to an elevation higher than the predevelopment 
contour, .Replacement of fill may result in a soil density higher than the soil density prior to site 
development. Consequently, the soil could be packed into a smaller volume and mver reach 
"finished grade," 

MSC's suggested amendatory language: 

(4) During impoundment reclamation, backfill shall, be placed to promote positive post-
settlement drainage. 

(9) Thy Q^per w operator may reqwest approval from the Pepartment to deviate from 
the requirements in this section in the permit application. The request shall demonstrate 
lhal the alternate practice provides equivalent or swperior proteetion to the reqnirements 
of this section. 

§ 78.60. Discharge requirements. 

(a) The owner and operator may not cause or allow a discharge of a substance, fill or dredged 
material to the waters of this Commonwealth unless the discharge complies with this 
subchapter and Chapters 91—93, 95, lfl2 and [102] lfifi, The Clean Streams Law (35 P. S. §§ 
691.1—691.1001), Tfre Pam Safety apd En^rpaehmepts Mt Ql pTflr §§ $??Ti - ff>?,?m 
and the act. 
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(b) The owner and operator may not discharge tophole water or water in a pit as a result 
of precipitation by land application unless the discharge is in accordance with the 
following requirements: 

(7) The area of land application is not within 200 feet of a water supply or within 100 feet of 
a [stream] watercourse!.! ££ body of water [or a wetland] unless approved as part of a 
waiver granted by the Department under section [205(b)] 3215(lri ofthe act [(58 P. S. § 
601.205(b))] (ggPa,Ci§r§^ig(b)V 

MSC comment: 

In Robinson Twp. etal. v. Commonwealth of Pennsylvania et al. the Pennsylvania Supreme 
Court invalidated Section 3215(b) in Act 13. MSC supports setback distances from surface 
waters as previously provided in Section 321.5(b) of Act 1.3, in addition to the Department's 
provision that reasonable waivers may be granted where appropriate. The references to this 
Section 3215(b) should be deleted from Chapter 78 as a matter of legal accuracy. 

(8) If the water does not meet the requirements of paragraph (2) or (4), the Department 
may approve treatment prior to discharge to the land surface. 

(c) Compliance with subsection (b\ shall be documented bv the operator and 
made available to the Pepartment upon request while condwcting activities 
pursuant to subsection (b) and shall be swbmitted pursuant to § 7S,$5(M)» 

§ 78.61. Disposal of drill cuttings 

(a) Drill cuttings from above the casing seat—pits. The owner or operator may dispose of drill 
cuttings from above the casing seat determined in accordance with § 78.83 [(b)]£s} (relating to 
surface and coal protective casing and cementing procedures) in a pit at the well site if the 
owner or operator satisfies the following requirements: 

(1) The drill cuttings are generated from the well at the well site. 

(2) The drill cuttings are not contaminated with [poUutional material] a regulated 
substance, including brines, drilling muds, stimulation fluids, well servicing fluids, oil, 
production fluids or drilling fluids other than tophole water, fresh water or gases. 

MSC comment: 

The use ofthe term "regulated substance'* in this subsection provides unclear direction to the oil 
and gas industry and is unnecessarily broad in this context. Regulated substances, as defined in 
Act 2, could include the drill cuttings themselves and the use ofthe term here would entirely 
prohibit the disposal of drill cuttings at the well site, which is contrary to the intent ofthe section. 
The provision should be revised to reflect the intent that drill cuttings not be contaminated with 
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the substances listed in this section, all of which are reasonably related to operations ofthe oil 
and gas industry; 

MSC's suggested amendatory language: 

(2) The drill cuttings am not contaminated with brines, drilling muds, stimulation fluids, well 
servicing fluids, oil, production fluids or drilling fluids other than tophole water, fresh water or 
gases. 

(3) The disposal area is not within 100 feet of a [stream] watercourse!.! Q£ body of water 
[or a wetland] unless approved as part of a waiver granted by the Department under section 
[205(b)] 3215(hl ofthe act [(58 P. S. § 601.205(b))] (58 Pa.C.S. S 321 Sfhtt-

(4) The disposal area is not within 200 feet of a water supply. 

(5) The pit is designed, constructed and maintained to be structurally sound. 

(6) The free liquid fraction ofthe waste shall be removed and disposed under § 78.60 
(relating to discharge requirements). 

(7) The pit shall be backfilled to the ground surface and graded to promote runoff with no 
depression that would accumulate or pond water on the surface. The stability ofthe 
backfilled pit shall be compatible with the adjacent land. 

(8) The surface ofthe backfilled pit area shall be revegetated to stabilize the soil surface and 
comply with § 78.53 (relating to erosion and sedimentation] control). The revegetation shall 
establish a diverse, effective, permanent, vegetative cover which is capable of self-
regeneration and plant succession. Where vegetation would interfere with the intended use of 
the surface ofthe landowner, the surface shall be stabilized against erosion. 

(b) Drill cuttings from above the casing seat—land application. The owner or operator 
may dispose of drill cuttings from above the casing seat determined in accordance with 
§ 78.83 [(b)]££l by land application at the well site if the owner or operator satisfies the 
following requirements: 

(1) The drill cuttings are generated from the well at the well site. 

(2) The drill cuttings are not contaminated with [poUutional material] a regulated 
substance, including brines, drilling muds, stimulation fluids, well servicing fluids, oil, 
production fluids or drilling fluids other than tophole water, fresh water or gases. 

MSC comment: 

The use ofthe term "regulated substance" in this subsection provides unclear direction to the oil 
and gas industry and is unnecessarily broad, in this context. Regulated substances, as defined in 
Act 2, could include the drill cuttings themselves and the use ofthe term here would entirely 
prohibit the disposal of drill cuttings at the well site, which is contrary to the intent ofthe section. 
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The provision should be revised to reflect the intent that drill cuttings not be contaminated with 
the substances listed in this section, all of which are reasonably related to operations ofthe oil 
and gas industry. 

MSC's suggested amendatory language: 

(2) The drill cuttings are not contaminated with brines, drilling muds, stimulation fluids, well 
servicing fluids, oil, production fluids or drilling fluids other than tophole water, fresh water or 
gases. 

(3) The disposal area is not within 100 feet of a [stream,] watercourse or bodv of water [or 
wetland] unless approved as part of a waiver granted by the Department under section 
[205(b)] 
3215(b) ofthe act [(58 P. S. § 601.205(b))] (58 Pa.C.S. S3215(h». 

(4) The disposal area is not within 200 feet of a water supply. 

(5) The soils have a minimum depth from surface to bedrock of 20 inches. 

(6) The drill cuttings are not spread when saturated, snow covered or frozen ground 
interferes with incorporation ofthe drill cuttings into the soil. 

(7) The drill cuttings are not applied in quantities which will result in runoff or in surface 
water or groundwater pollution. 

(8) The free liquid fraction is disposed in accordance with § 78.60. 

(9) The drill cuttings are spread and incorporated into the soil. The loading and 
application rate of drill cuttings shall not exceed a maximum of drill cuttings to soil 
ratio of l;lt 

(10) The land application area shall be revegetated to stabilize the soil surface and comply with 
§ 78.53. The revegetation shall establish a diverse, effective permanent vegetative cover 
which is capable of self-regeneration and plant succession. Where vegetation would interfere 
with the intended use of the surface by the landowner, the surface shall be stabilized against 
erosion. 

(c) Drill cuttings from below the casing seat. After removal ofthe free liquid fraction 
and disposal in accordance with § 78.60, drill cuttings from below the casing seat 
determined in accordance with § 78.83 [(b)]£s] may be disposed of as follows: 

(1) In a pit that meets the requirements of § 78.62(a)(5)—(16) and (b) (relating to disposal 
of residual waste—pits). 

(2) By land application in accordance with § 78.63(a)(5)—(20) and (b) (relating to disposal 
of residual waste—land application). 
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(d) The owner or operator may request to use solidifiers, dusting, unlined pits, attenuation or 
other alternative practices for the disposal of uncontaminated drill cuttings by submitting a 
request to the Department for approval. The request shall be made on forms provided by the 
Department and shall demonstrate that the practice provides equivalent or superior protection to 
the requirements of this section. The Department will maintain a list of apprmti Svliflifivrs 
on its wehsite. TJse of approved solidifiers will not require the operator to request 
approval from the Department. 

(e) A pit used for the disposal of residual waste, including contaminated drill cuttings, shall 
comply with § 78.62. Land application of residual waste, including contaminated drill 
cuttings, shall comply with § 78.63. 

ffl The owner or operator shall notify the Department at least 3 husiness davs hefore 
disposing of drill cuttings pursuant to this section. This notice shall he suhmitted 
electronically to the Department through its wehsite and include the date the cuttings 
will he disnosed. Tf the date of disposal is extended, the onerator shall re-notifv the 
Department ofthe date of disposal which need not be 3 business davs in advance 

§ 78.62. Disposal of residual waste—pits. 

(a) After the removal and disposal ofthe free liquid fraction ofthe waste under § 78.60(a) 
(relating to discharge requirements), the owner or operator may dispose of residual waste, 
including contaminated drill cuttings, in a pit at the well site if the owner or operator satisfies 
the following requirements: 

(1) The residual waste is generated by the drilling, or stimulation [or production] of an oil 
or gas well that is located on the well site where the residual waste is disposed. Solid waste 
generated bv hydraulic fracturing of unconventional wells and solid waste generated hv 
processing of fluids pursuant to S 78.58. mav not he disnosed of on the well site. 

(2) The well is permitted under section [201] 3211 ofthe act [(58 P. S. § 601.201)] (58 
IJftlVltft 

S 321 Dor registered under section [203] ofthe act (58 P. S. § 601.203). 

(3) The requirements of section 12151 3225 ofthe act [(58 P. S. § 601.215)] (58 Pa.C.S. S 
3225) are satisfied by filing a surety or collateral bond for wells drilled on or after April 18, 
1985. 

(4) Compliance is maintained with the act and this title. 

(5) The owner or operator shall notify the Department at least 3 husiness davs hefore 
disposing residual waste according to this section. This notice shall he suhmitted 
electronically to the Denartment through its wehsite and include the date the residual 
waste will he disnosed. If the date of disposal changes, the operator shall re-notifv ofthe 
new proposed date of disposal. 
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[(5)] ££) The disposal area is not within 200 feet measured horizontally from an existing 
building, unless the current owner thereof has provided a written waiver consenting to the 
disposal closer than 200 feet. The waiver shall be knowingly made and separate from a lease 
or deed unless the lease or deed contains an explicit waiver from the current owner. 

[(6)] £Z1 The disposal area is not within 100 feet of a [stream,] watercourse or body of water [ 
or wetland]. 

[(7)] £21 The disposal area is not within 200 feet of a water supply. 

[(8)] £21 The bottom ofthe pit is a minimum of 20 inches above the seasonal high 
groundwater table. The well operator shall determine that the pit bottom is at least 20 
rntes aboyg tfre seasoual JMgfr groupdwater table prior to wsipg t**e pitt Tfre 
determination shall be made by a soil scientist or other similarly trained person using 
accepted and documented seientifie methods The individual's determination shall 
eontain a statement certifying that the pit bottom is at least 29 inehes aboYe the seasonal 
frigfr groupdwater table accordipg to observed field copditippst T I ^ ^mei qp^jficatiops 
and statement ofthe individual making the determination and the basis ofthe 
determination shall be provided to the department upon request 

[(9)] <10> The pit is designed, constructed and maintained to be structurally sound 
and impermeable. 

[(10)] O i i The pit and liner meet the requirements of 78i?$ ftrtffiMlQMfa lined with a 
synthetic flexible liner that is compatible with the waste and has a coefficient of 
permeability of no greater than 1x10 cm/sec. The liner shall be of sufficient strength 
and thickness to maintain the integrity ofthe liner. The liner thickness shall be at least 30 
mils. Adjoining sections of liners shall be sealed together in accordance with the 
manufacturer's directions to prevent leakage. The operator may use an alternate liner or 
natural materials, if the material and the installation procedure to be used are approved 
by the Department. Notice of the approved liners and instaUation procedures will be 
published by the Department in the Pennsylvania Bulletin. 

(12) The liner shall be designed, constructed and maintained so that the physical and 
chemical characteristics of the liner are not adversely affected by the waste and the liner 
is resistant to physical, chemical and other failure during transportation, handling, 
instaUation and use. Liner compatibility shall satisfy EPA Method 9090, Compatibility 
Test for Wastes and Membrane Liners, or other documented data approved by the 
Department. 

(13) The pit shall be constructed so that the liner subbase is smooth, uniform and free of 
debris, rock and other material that may puncture, tear, cut, rip or otherwise cause the 
liner to fail. The liner subbase and subgrade shall be capable of bearing the weight ofthe 
material above the liner without settUng. If the pit bottom or sides consist of rock, shale 
or other material that may cause the liner to fail and leak, a subbase of at least 6 inches of 
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soil, sand or smooth gravel, or sufficient amount of an equivalent material shall be 
installed over the area as the subbase for the liner. 

(14) Prior to placing material in the pit, the liner shall be inspected for lack of 
uniformity, damage and other imperfections that may cause the liner to leak. The owner 
or operator shall correct damages or imperfections before placing waste in the pit, and 
shall maintain the pit until closure of the pit.] 

[(14)] (12^ Prior to encapsulating the residual waste within the liner, the free liquid fraction 
ofthe residual waste shall be removed and disposed under § 78.60(a). 

[(15)] (13) The liner shall be folded over, or an additional liner shall be added, to 
completely cover the residual waste and the residual waste is shaped so that water does not 
infiltrate the liner and is not confined above the liner. 

[(16)] (14) Puncturing or perforating the liner is prohibited. 

[(17)] (15^ The pit shall be backfilled to at least 18 inches over the top ofthe liner and graded 
to promote runoff with no depressions that would accumulate or pond water on the surface. 
The stability ofthe backfilled pit shall be compatible with the adjacent land. 

[(18)] (16^ The surface area ofthe backfilled pit area shall be revegetated to stabilize the soil 
surface and comply with § 78.53 (relating to erosion and sedimentation] control). The 
revegetation shall establish a diverse, effective permanent vegetative cover which is capable 
of self-regeneration and plant succession. Where vegetation would interfere with the intended 
use ofthe surface by the landowner, the surface shall be stabilized against erosion. 

(b) A person may not dispose of residual waste, including contaminated drill cuttings, at 
the well site unless the residual waste meets the following requirements: 

(1) The concentration of contaminants in the leachate from the residual waste does not exceed 
50% ofthe maximum concentration in 40 C.F.R. S 261.24 Table I (relating to characteristic 
of toxicity). 

(2) The concentration of contaminants in the leachate from the residual waste does not exceed 
50 times the primary maximum contaminant level in effect under § 109.202 (relating to State 
MCLs, MRDLs and treatment technique requirements). 

(3) For other health related contaminants, the concentration of contaminants in the leachate 
from the residual waste does not exceed 50 times the safe drinking water level established by 
the 
Department. 

(4) Leachate characteristics are determined in accordance with methods approved by the 
Department. 

M A R C E L L U S 
S H A L E C O A L IT I O N * 



Page 84 of 124 

§ 78t$4a Containment systems and practices at unconventional 

wellsites. 

(a) This section shall onlv annlv to unconventional well sites. 

(b) \Yeii sites sMl be designed and constructed usipg coptaipp*ept systems and practices 
that prevent spills of regulated substances to the ground surface and to prevent spills 
from leaving the well sitet 

fa) AH regulated substapces. inciudipg solid wastes and other regulated substances ip 
equipment or vehicles, shall be managed within a containment systemT This 
subsection does not apply to fuel stored in equipment or vehicle fuel tanks unless the 
gqiiipmgpf or vehicle is being n ^ i ^ d at the well sitet 

MSC comment: 

This requirement with respect to "regulated substances" connicts with Section 3218.2(a) of Act 
13, This subsection conflicts with Act 13, which specifies a list of six materials thai must be in 
containment systems when stored on unconventional well sites. See Section 3218.2(c). 

MSC's suggested amendatory language: 

(b) Well sites shall be designed and constructed using containment systems and practices that 
prevent spills to the ground surface and to prevent spills from leaving the well site during 
drilling and hydraulic fracturing operations, 

(c) Containment systems shall be used when drilling mud, hydraulic oil, diesel fuel, drilling 
mud additives, hydraulic fracturing additives, or hydraulic fracturing flowback are stored on an 
unconventional well site. This subsection does not apply to fuel stored in equipment or vehicle 
fuel tanks unless the equipment or vehicle is being refueled at the well site, 

(d) Fits and centralized impoundments that comply with this Chapter are deemed to 
rowt the requiremepts of this section 

fa) Cp^ainmept systems must meet all ofthe following; 

MSC comment: 

The requirements of subsection 78.64a(e) are too prescriptive, and would not allow the 
Department to approve alternate methods where appropriate, 

MSC's suggested amendatory language 

(g) Unless otherwise approved by the Department, containment systems must meet all ofthe 
following:: 
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f 1) Pe used on the well site when any equipment that will be used for any phase of 
drilling, casing, cementing, hydraulic fracturing or flowback operations is brought onto 
a well site and when regulated substances including drilling mud, drilling mud 
additives, hydraulic oil, diesel fuel, hydraulic fracturing additives or flowback are 
brought onto or generated at the well site, 

MSC comment: 

This proposed subsection is overly broad(e.g.. it would apply to cement in cement trucks) and 
conflicts with Act 13, Section 3218.2, which provides a specified list of materials that require 
storage in containment systems. The subsection is unnecessary because it is redundant with 
revised subsection (b) and (c) above, 

MSC/s suggested amendatory language: 

Delete subsection (e)(1). 

(2) Have a coefficient of permeability no greater than 1»IQ^cm/sec* 

(3) The physical and chemical characteristics of all liners* coatings or other materials 
used as part ofthe containment system, that could potentially come into direct contact 
with regulated substances being stored, must be compatible with the regulated 
substance and be resistant to physical* chemical and other failure during handling* 
installation and use. Liner compatibility shall satisfy ASTM Method D5747 
CowpatifrjMtv T^t for wastes and Membrane yners pr p ^ r stapdards a§ approved bv 
the Department 

MSC comment: 

ASTM. D5747 is a test for landfill liners and pits where the liner is submerged in diluted 
chemicals for extended periods of time. It is extremely expensive (approximately $5000) to run 
on each chemical type found at a site. We propose ASTM. D543 as alternate test for surface 
liners. It contains a wet patch method that: simulates a concentrated surface spill, which ASTM 
D5747 does not. We recommend testing for 72 hours at 140°F to account for response time and 
summer surface temperatures. 

M.S€\s suggested amendatory language: 

(3) The physical and chemical characteristics of all liners, coatings or other materials used as part 
ofthe containment system, that could potentially come into direct contact with the listed 
materials being stored, must be compatible with the materials and be resistant to physical 
chemical and other failure during handling, installation and use, Liner compatibility shall satisfy 
ASTM Method D5747, ASTM D543, or other standards as approved by the Department, 

(f) Secondary containment: An operator shall utilize secondary containment when storing 
additives* chemicalsi oils or fuelSt The secondary containment must have sufficient 
containment capacity to hold the volume ofthe largest container within the secondary 
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containment area plus 1Q% to allow for precipitation unless the container is equipped 
mill individual secondary containment such as a double walled tanfc Tanks that are 
manifolded together shall be designed in a tapper to prevept the uncoptrpHed discharge 
ai multiple manifolded tantot A well site liner that is not used in conjunction with other 
containment systems does not constitute secondary containment for the purpose of this 
subsection. 

MSC comment: 

Per 3218.2(d) of Act 13, there is no mandatory secondary containment requirement when storing 
additives, chemicals, oils or fuels. We recommend striking the first sentence because it is 
unnecessary and redundant with revised subsection(c) above. 

The final sentence of this subsection is vague and potentially contrary to Act 13 which has no 
such prohibition, MSC understands that the Department's concern that an impervious berm 
should be used with, the liner to provide sump capacity, MSC suggests stating this directly. 

MSC's suggested amendatory language: 

(f) Areas where additives, chemicals, oils or fuels are to be stored must have sufficient 
containment capacity to hold the volume ofthe largest container stored in the area plus 10% to 
allow for precipitation, unless the container is equipped with individual secondary containment 
such as a double walled tank. Tanks that are manifolded together shall be designed in a manner 
to prevent the uncontrolled discharge of multiple manifolded tanks. A well site liner that is not 
used in conjunction with an impervious berm does not constitute secondary containment for the 
purpose of this subsection. 

(g) Subsurface secondary containment systems mav be employed at the well 
site. Subsurface secondarv containment shall meet the following requirements: 

MSC comment: 

This language is too prescriptive and does not provide flexibility in the field or to the Department 
to approve alternate methods 

MSC/s suggested amendatory language 

(g) Subsurface secondary containment systems may be employed at the well site. Unless 
otherwise approved by the Department, subsurface secondary containment shall meet the 
following requirements: 

(I) Subsurface secondaixcoptaipmept systems shall have a coefficient of permeability 
of no greater than 1x10" cm/sec with sufficient strength and thickness to maintain the 
integrity ofthe containment system The thickness of a subsurface containment system 
shall he at least 30 mils. Adjoining sections ofthe subsurface containment system shall be 
sealed together, in accordance with the manufacturers directions, to prevent leakage. 
All 
seams ofthe adjoining sections shall have their integrity tested prior to being covered. 
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(21 Be designed to allow for the management or removal of stormwater. 

(3\ Be designed and installed in a manner that prevents damage to the system bv the 
sun- base or the movement of equipment or other activities on the surface. 

(41 Not he used to store regulated substances. 

MSC comment: 

The use ofthe term "regulated substance" and the reference to ''storage" make this subsection 
unclear and unnecessary. Subsurface secondary containment is not used to "store" anything. 

MSC's suggested amendatory language: 

Delete subsection (g)(4). 

(51 A written Standard of Operational Procedure for the inspection, maintenance 
and repair ofthe subsurface secondarv containment system shall be included in the 
preparedness, prevention and contingency nlan. 

(to All surface containment systems shall he inspected weekly to ensure integrity. If the 
containment system is damaged or compromised, the well operator shall repair the 
containment system as soon as practicable. The well operator shall maintain records of 
anv repairs until the well site is restored. Stormwater shall he removed as soon as 
possible and prior to the capacity of secondarv containment being reduced bv 10% or 
more. 

MSC comment: 

To avoid unnecessary compliance stringency, the requirement for removing stormwater should 
be changed from "as soon as possible*' to "as soon as practicable." which in combination with 
the additional requirement to ensure it is removed prior to the secondary containment capacity 
being reduced by 10% will meet the intended goal. 

MSC's suggested amendatory language for the last sentence of th): 

(h) Stormwater shall be removed as soon as practicable and prior to the capacity of secondary 
containment being reduced by 10% or more. 

(ft Regulated substances that escape from primary containment or are otherwise spilled 
onto a containment system shall he removed as soon as possible. After removal ofthe 
regulated substances the operator shall inspect the containment system. A Department 
approved leak detection system capable of rapidly detecting a leak shall satisfy the 
requirement to inspect the integrity of a subsurface containment system. Groundwater 
monitoring m\\s shall not constitute a teak detection system for the purple of this 
subsection. Tf the containment system did not completely contain the material, the 
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operator shall notify the Department and remediate the affected area in accordance with 
§7M6 

MSC comment: 

The reference to "regulated substance'* is unnecessary and unclear in this subsection. 
Operators will clean up spills to containment. If spills escape containment, the 
provisions of Sections 91.33 and 78.66 will apply, 

MSC's suggested amendatory language: 

(i) Substances that escape from primary containment or are otherwise spilled onto a 
eontai.nni.ent system shall be removed as soon as possible. After removal ofthe 
substances, the operator shall inspect the containment system. A Department approved 
leak: detection system capable of rapidly detecting a leak shall satisfy the requirement to 
inspect the integrity of a subsurface containment system. Groundwater monitoring wells 
shall not constitute a leak detection system for the purpose of this subsection. If more 
than five gallons of a substance escapes the containment system, the operator shall 
notify the Department in accordance with § 78.66 as applicable, 

fi) Stormwater that wmw into eontaet with regulated substances stored within 
lli£ secondary containment area shall fre managed as residwal wastet 

MSC comment: 

Stormwater that has not been discharged or discarded is not residual waste. This subsection is 
unnecessary. 

MSC's suggested amendatory language: 

Delete the subsection (j) 

(K) frwptttiffrii reports apd ntamtepapce records shall fre available at the weH site 
liar review fry the Departments 

MSC comment: 

For many operators, it is not practical to store hard copies of inspection reports and maintenance 
records at the well site. Often these records are maintained and made available electronically by 
operators to various parties working on the well, site, 

MSC's suggested amendatory7 language: 

(k) Inspection reports and maintenance records shall be available for review upon request by the 
Department. 
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(ft Documentation of chemical compatibility of containment systems with material 
stored within the system shall he nrovided to the Department upon request. 

* * * 

§ 78.65. Site restoration. 

MSC comment: 

The DEP tailed to include any estimate for the costs associated with the new pad restoration 
requirements (Section 78.65) in its Regulatory Analysis Form. Rather, the DEP claims the 
industry will realize a cost savings because an operator may be able to obtain a 2 year extension 
to postpone the restoration. However, a mere postponement of a cost is not an avoidance ofthe 
cost. The DEP's estimated savings of $21.7 million (estimated by DEP as $50,000 per site times 
434 sites per year) is actually a cost that will ultimately be incurred, not a savings, Moreover, 
the MSC estimates that the cost of pad restoration, as proposed in the regulations will be in the 
area of $200,000 to $300,000 per pad: not $50,000 as DEP estimates. Therefore rather than a 
$21.7 million savings, the restoration requirements as proposed would add a cost of $130 
million. 

(a) [In addition to complying with section 206 ofthe act (58 P. S. § 601.206), an owner or 
operator shall meet the following requirements:] The owner or operator shall restore the 
land surface within the area disturbed pursuant to section 3216 ofthe act (58 Pa.C.S. 
§3216) and 25 Pa. Code Chapter 102. 

[(l)](b) A drill hole or bore hole used to facilitate the drilling of a well shall be filled with 
cement, soil, uncontaminated drill cuttings or other earthen material before moving the drilling 
equipment from the well site. 

[(2)] (c) If a well site is constructed and the well is not drilled, the well site shall be restored 
within 30 calendar days after the expiration ofthe well permit unless the Department approves 
an extension for reasons of adverse weather or lack of essential fuel, equipment or labor. 

(d) Restoration after drilling — Within 9 months after completion of drilling a well, the 
owner or operator shall restore the well site, remove or fill all pits used to contain produced 
fluids or residual wastes and remove all drilling supplies, equipment and containment 
systems not needed for production. When multiple wells are drilled on a single well site, 
post drilling restoration is required within 9 months after completion of drilling all 
permitted wells on the well site or 30 calendar days after the expiration of all existing well 
permits on the well site, whichever occurs later in time. Drilling supplies and equipment 
not needed for production may only be stored on the well site if express written consent of 
the surface landowner is obtained and the supplies or equipment are maintained in 
accordance with § 78.64a. 

(1) An area is restored under this subsection if the following are met: 
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(i) All permanent post construction stormwater control features as identified in the 
PCSM plan or site restoration plan are in place consistent with the requirements in 25 
Pa. Code § 102.8. 

(ii) Remaining impervious areas are minimized. Impervious areas include areas where 
the soil has been compacted, areas where the soil has been treated with amendments to 
firm or harden the soil and areas where soil is underlain with an impermeable liner. 

(iii) All areas of the site not needed to safely operate the well are restored to 
approximate original conditions, including preconstruction contours, and can support 
the land uses that existed prior to oil and gas activities to the extent practicable. The 
areas needed to safely operate the well include to the following: 

(A) Areas used for service vehicle and rig access. 

(B) Areas used for storage tanks and secondary containment facilities. 

(C) Areas used for wellhead(s) and appurtenant processing facilities. 

(D) Area used for any necessary safety buffer limited to the area surrounding 
equipment that is physically cordoned off to protect the facilities. 

(£) Area used to store any supplies or equipment consented to by the surface 
landowner. 

(F) Area used for operation and maintenance of long-term PCSM best management 
practices. 

(iv) Earth disturbance associated with oil and gas activities that are not included in an 
approved site restoration plan, and other remaining impervious surfaces, shall comply with 
all post construction stormwater management requirements in 25 Pa. Code Chapter 102. 

(v) The site is permanently stabilized according to 25 Pa. Code § 102.22(a). 

(2) The restoration period in this subsection may be extended by the Department for an 
additional period of time, not to exceed two years, upon demonstration by the well 
owner or operator that: 

(i) the extension will result in less earth disturbance, increased water reuse or more 
efficient development ofthe resources; or 

(ii) site restoration cannot be achieved due to adverse weather conditions or a lack 
of essential fuel, equipment or labor. 
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(3) The demonstration under paragraph (2) shall be submitted on forms provided by the 
Department six months after the completion of drilling, for approval by the Department. 

The demonstration must include all of the following: 

(i) A site restoration plan that shall provide for: 

(A) The timely removal or fill of all pits used to contain produced fluids or residual 
wastes; 

(B) The removal of all drilling supplies and equipment not needed for production, 
including containment systems; 

(C) The stabilization ofthe well site that shall include interim post construction storm 
water management best management practices in compliance with 25 Pa. Code §102.8 
including 25 Pa. Code §§ 102.8(a)-{m); or 

(D) Other measures to be employed to minimize accelerated erosion and sedimentation 
in accordance with The Clean Streams Law. 

(E) A minimum uniform 70% perennial vegetative cover over the disturbed area, with a 
density capable of resisting accelerated erosion and sedimentation, or a BMP which 
permanently minimizes accelerated erosion and sedimentation. 

(F) Return the portions ofthe site not occupied by production facilities or equipment to 
approximate original conditions, including preconstruction contours, and can support 
the land uses that existed prior to oil and gas activities to the extent practicable. 

(4) Written consent of the landowner on forms provided by the Department satisfies the 
restoration requirements of this section provided the operator develops and implements a 
site restoration plan that complies with paragraph 3(i)(A)-(E) and all PCSM requirements 
in 25 Pa. Code Chapter 102. 

(e) Restoration after plugging—Within 9 months after plugging a well, the owner or 
operator shall remove all production or storage facilities, supplies and equipment and 
restore the well site to approximate original conditions, including preconstruction contours, 
and can support the land uses that existed prior to oil and gas activities to the extent 
practicable. 

[(3)] (f) Within 60 calendar days after the restoration ofthe well site, the operator shall submit a 
well site restoration report to the Department. The report shall be made on forms provided by the 
Department and shall identify the following: 

[(i)] (1) The date of land application ofthe tophole water, the results of pH and specific 
conductance tests and an estimated volume of discharge. 
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[(ii)] (2) A description ofthe method used for disposal or reuse ofthe free liquid fraction 
ofthe waste, and the name ofthe hauler and disposal facility, if any. 

[(iii)] (3) The location, including GPS coordinates, ofthe pit in relation to the well, the 
depth ofthe pit, the type and thickness ofthe material used for the pit subbase, the type 
and thickness ofthe pit liner, the type and nature ofthe waste, the type of any approved 
solidifier, a description ofthe pit closure procedures used and the pit dimensions. 

[(iv)] (4) The location ofthe area used for land application ofthe waste, and the results of 
a chemical analysis ofthe waste soil mixture if requested by the Department. 

[(v)] (5) The types and volumes of waste produced and the name and address ofthe waste 
disposal facility and waste hauler used to dispose ofthe waste. 

(6) The name, qualifications and basis for determination that the bottom of a pit 
used for encapsulation is at least 20 inches above the seasonal high groundwater 
table. 

(7) The test results required by §§ 78.62 and 78.63 for all unconventional wells or 
any conventional wells with a horizontal well bore. 

(g) The well operator shall forward a copy of the well site restoration report to the surface 
landowner if the well operator disposes of drill cuttings or residual waste at the well site. 

MSC comment: 

Section 3216(a) of Act 1.3 requires restoration ofthe land, surface within the area disturbed in 
siting, drilling, completing and producing the well. MSC believes complete restoration is not-
required until production ceases, Section 321.6(c) imposes interim restoration requirements 
within nine months after completion of driUing a well and Section 3216(d) requires removal of 
all facilities, supplies and equipment and restoration ofthe well site within nine months after 
plugging a well. 

25 Pa. Code Section .1 02.8(H) states that an oil and gas restoration plan that identifies PCSM 
BMPs to manage stormwater from oil and gas activities meets the requirements of Section 102.8 
if the restoration plan meets 102.8(b), (e), (e). (f), (h), (i), (I) and (mh if applicable. 

MSC recommends that the well pad restoration section be clarified to emphasize a site 
restoration plan as fhe governing document that addresses PCSM and the restoration 
requirements provided in Sections 3216(e) and (d) of Act 13. 

ln addition, there is no requirement in Act 13 Sections 3215(e) or 3315(d), or in Chapter 102, 
that imposes an obligation to restore well sites to approximate original contours or conditions. 
Act 13 mentions approximate original contours (not conditions) in Section 321.5(g) related to 
extension of restoration requests. It would defeat legislative intent to impose this obligation 
generally when the General Assembly clearly chose not to alter the obligations under Sections 
321.5(c) or (d). Such an obligation would also create unreasonable requirements in many 
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locations across the Com mon wealth where there is significant topographical variation. When a 
restoration plan, proposes restoration to approximate original contours, it would be a part of 
expected restoration obligations. The restoration plan is the governing document that addresses 
restoration obligations. In addition, the Department has no authority or justification to dictate 
operation or safety requirements of operators, further making Section (d)(l)(iii) unnecessary. 

Requests for extension that include the information described in Act 13 should be approved, 
denied, or deemed to be approved within 90 days of submission to the Department. The 
regulation should be structured to allow for renewable two year extensions ofthe restoration 
deadline provided the site restoration plan and appropriate PCSM measures are fully 
implemented. This extension process is critical to avoid, unnecessary earth moving activities for 
reconstruction of a well pad should an operator plan to drill and produce additional wells on the 
same pad location at some later time in the future. The risk of accelerated erosion and resulting 
sedimentation is much greater during earth moving activities that would take place if a pad 
would be made smaller or expanded, possibly multiple times in the future. 

MSC's suggested amendatory language: 

a. Site Restoration Plan 

Site restoration plan- meets the requirements of 25 Pa. Code Chapter 102 sections 102.8(b), 
(c), (e). (fh (h), (i), (I) and (m), if applicable, and Section 3216 of Act 13. The plan addresses 
interim site restoration required after completion of drilling and final restoration ofthe well 
site after all wells have been plugged. 

Each restoration phase ofthe plan shall provide for: 

i. The timely removal or fill, of all pits used to contain produced fluids or 
residual wastes; 

ii. The removal of all drilling supplies and equipment not needed for production, 
including containment systems; and 

iii. Site appropriate BMPs including a BMP which minimizes accelerated erosion 
and sedimentation, and other measures to be employed to minimize 
accelerated erosion and sedimentation in accordance with The Clean. Streams 
Law. 

b. General 

(1) The owner or operator shall restore the land surface within the area disturbed during 
siting, drilling; completing and producing a well 

(2) A drill hole or bore hole used to facilitate the drilling of a well shall be filled with 
cement, soil uncontaminated drill cuttings or other earthen material before moving 
the drilling equipment from the well site. 
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(3) If a well site is constructed and a well is not drilled, the well site shall be restored 
within 30 calendar days after the expiration ofthe well permit unless the Department 
approves an extension in accordance with Section 3216(g) ofthe Act. 

c. Site Restoration Implementation 

(1) An area is restored under this subsection if the following are met: 

i. All PCSM BMPs identified in the site restoration plan are installed and 
properly maintained. 

ii. Remaining impervious areas are minimized, including areas where soil 
amendments have been added to harden the soil or are underlain with an 
impermeable liner. 

iii Earth disturbance associated with oil and gas activities that are not included in 
an approved site restoration plan, and other remaining impervious surfaces, 
shall comply with applicable post construction stormwater management 
requirements in 25 Pa. Code Chapter 1.02. 

iv The site is permanently stabilized according to 25 Pa. Code § 102.22(a). 

d. Interim restoration after drilling ?& 

(1) Within nine (9) months after completion of drilling a well the owner or operator 
shall restore the well site according to the approved restoration plan, When multiple 
wells are drilled on a single well site, post-drilling restoration is required within nine 
months after completion of drilling all permitted wells on the well site or 30 days after 
the expiration of all existing well permits on the well site, whichever occurs later in time. 
Drilling supplies and equipment not needed for production may be stored on the well site-
when express written consent ofthe surface landowner is obtained and the supplies or 
equipment are maintained in accordance with § 78.64a, where applicable. 

e. Extension of site restoration period after drilling 

(1) The restoration period may be extended by the Department for additional periods of 
time, not to exceed two years each, upon demonstration by the well owner or operator 
that: 

L The extension will result in less earth disturbance, increased water reuse or more 
efficient development ofthe resources; or 

ii. Site restoration cannot be achieved due to adverse weather conditions or a lack of 
essential fuel equipment or labor. 

(2) The demonstration under 78.65(e)(1) shall: 
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i. Be submitted within six (6) months after the completion of drilling for 
approval by the Department, 

ii. Include a site restoration plan that provides for: 
(A) the timely removal or fill of all pits used to contain produced fluids or 

industrial wastes: 
(B) the removal of all drilling supplies and equipment not needed, for 

production; 
(C) the stabilization ofthe well site that shall include interim 

postconstruction storm water management best management practices; or 
(D) other measures to be employed to minimize accelerated, erosion and 

sedimentation in accordance with The Clean Streams Law. 
iii. Provide for returning the portions ofthe site not occupied by production 

facilities or equipment to approximate original contours and making them 
capable of supporting the uses that existed prior to drilling the well upon 
restoration, 

(3) Requests for extension that include the information described in (e)(2) above will be 
approved, denied, or deemed to be approved within 90 clays of submission to the 
Department. 

f. Restoration after plugging all wells on well site 

1. Within nine (9) months after plugging a well, the owner or operator shall remove all 
production or storage facilities, supplies and equipment and restore the well site 
according to the approved site restoration plan. 

2. Within sixty (60) days after restoration ofthe well site, the operator shall submit a 
well site restoration report to the Department. The report shall be made on forms 
provided by the Department and shall identify the following: 

i. The date of land application of any tophole water, the results of pH and 
specific conductance tests and an estimated volume of discharge. 

ii. A description ofthe method used for disposal or reuse ofthe free liquid 
fraction ofthe waste, and the name ofthe hauler and disposal facility, if any. 

iii. The location, including GPS coordinates, ofthe pit in relation to the well the 
depth ofthe pit, the type and thickness ofthe material used for the pit subbase, 
the type and thickness ofthe pit liner, the type and nature ofthe waste, the 
type of an approved solidifier, a description ofthe pit closure procedures used 
and the pit dimensions. 

iv. The location ofthe area used for land application ofthe waste, and. the results 
of a chemical analysis ofthe waste soil mixture if requested by the 
Department. 
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v. The types and volumes of waste produced and the name and address ofthe 
waste disposal facility and waste hauler used to dispose ofthe waste. 

vi. The name, qualifications and basis for determination that the bottom of a pit 
used for encapsulation is at least 20 inches above the seasonal high 
groundwater table, 

vii. The test results required, by §§ 78,62 and 78.63 for all unconventional wells or 
any conventional wells with a horizontal well bore, 

3. The well operator shall forward a copy ofthe well site restoration report to the surface 
landowner if the well operator disposes of drill cuttings or residual waste at the well 
site. 

§ 78.66. Reporting and remediating releases. 

MSC comment: 

MSC recommends editing the title of this section to be consistent with the Department's 
references within this section. 

In addition, MSC agrees TAB's position in Section I of its July 1.8, 2013 Report and 
Recommendation Letter to the EQB that the Department's proposed Section 78,66 substantially 
increases the time and costs for addressing small spills ofless than 42 gallons of a regulated 
substance, and that, in most circumstances the costs to comply with the proposed regulation 
would far exceed the environmental benefit to be realized, 

MSC's suggested amendatory language: 

§ 78.66, Reporting and. remediating spills or releases, 

(a) Scwc - H is seetion applies to reporting and remediating spills or releases of 
regelated sulfrstapees <m or adiaeert to ̂ re" sites and aeeess roadst 

[(a) A]£bi Reporting releases -

(1) An operator or responsible party sMl report tlie following spills and releases 
of regulated substances to the Department in accordance with paragraph (2Y. 

(i\ A spill or release of a regulated substance causing or threatening pollution ofthe 
waters of this Commonwealth, .[shall comply with the following reporting and corrective 
action requirements! of § 91.33 (relating to incidents causing or threatening pollution).] 

Tift A spill or release of 5 gallons or more of a regulated substance over a 24-hour 
period that is not completely contained bv a containment system. 
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MSC comment: 

Sections 78.66(b)(1) above and (2) below create a two-tiered release reporting system for the oil 
and gas industry that is unique to this industry. The oil and gas industry is already subject to the 
requirements for reporting releases pursuant to 25 Pa. Code § 91.33 that apply to all other 
regulated entities in Pennsvlvania. as well as the numerous federal reporting requirements under 
CERCLA (40 C.F.R. 302)! CWA (40 CF.R. 112), and EPCRA (40 C.F.R. 355) that provide 
specified, reportable quantity thresholds 

In addition to the requirements of Section 91.33, Section 78.66(b)(1) as currently proposed 
would impose an obligation to report any spill or release of 5 gallons or more of a regulated 
substance over a 24-hour period that is not completely contained by a containment system. This 
reporting obligation applies regardless of whether there is any actual or threatened impact to 
waters ofthe Commonwealth or any other impact to the environment or to public health or 
safety. Assuming that EQB has proposed this section to replace the current "reportable release 
of brine" provision, MSC recommends that this additional requirement be clarified and limited to 
reporting releases of 5 gallons or more of brine outside of containment. 

MSC's suggested amendatory language: 

(b) Reporting releases -

(1) An operator or responsible party shall report the following spills and releases to the 
Department in accordance with paragraph (2): 

(i) A spill or release resulting or causing a danger of pollution ofthe waters of this 
Commonwealth as required by § 91.33 (relating to incidents causing or threatening 
pollution); or 

(ii) A spill or release of 5 gallons or more of brine over a 24-hour period that is not 
completely contained by a containment system. 

(2) In addition to the notification requirements of 25 far Code § ?1I3?I the operator or 
responsible nartv shall contact the appropriate regional Department office bv telephone 
at eall the Department's statewide toll free number HQQ-541-205Q as soon as 
practicable, but no later than 2 hours after discovering the spill or release. To the extent 
known, the following information shall be provided: 

ffl The name ofthe person reporting the incident and telephone number where 
that person ean be reaehedi 

(ii) The name, address and telephone number of the responsible party. 

(nil The date and time ofthe incident or when it was discovered. 
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(M The location ofthe incident, including directions to the site. GPS coordinates or the 
911 address, if available. 

(\\ A brief description ofthe nature ofthe incident and its cause, what potential 
impacts to public health and safety or the environment mav exist, including anv available 

information concerning the eontamination of surface waten groundwater or soil 

(YJ) The estimated weight or Yolume of each regulated substance spilled or releasedt 

(Yii) The nature of any iniuriest 

(Yiii) Remedial actions plannedi initiated or eontpletedt 
MSC comment: 

The proposed reporting obligation requires a description of "eontamination" and. an 
estimated weight or volume of "eaeh regulated substance" spilled or released, which 
create an ambiguous and often impractical requirement to estimate impacts and 
constituents of spilled substances. 

MSC's suggested amendatory language: 

(2) In addition to the notification requirements of 25 Pa, Code § 91,33, the operator or 
responsible party shall contact the appropriate regional Department office by telephone or call 
the Department's statewide toll free number 1-800-541-2050 as soon as practicable, but no 
later than 2 hours after discovering the spill or release. To the extent known, the following 
information shall be provided: 

(i) The name ofthe person reporting the incident and telephone number where that 
person can be reached, 

(ii) The name, address and telephone number ofthe responsible party, 

(iii) The date and time ofthe incident or when it was discovered. 

(iv) The location ofthe incident, including directions to the site, GPS coordinates or the 
911 address, if available, 

(v) A brief description ofthe nature ofthe incident and its cause, what potential impacts to 
public health and safety or the environment may exist, including any available information 
concerning impacts to surface water, groundwater or soil 

(vi) The estimated weight or volume ofthe substance spilled or released, 

(vii) The nature of any injuries. 
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(viii) Remedial actions planned, initiated or completed. 

(3) Upon the occurrence of any spill or release the operator or responsible partY 
shall take necessary corrective actions to; 

(i) Prevent the regulated substance from reaching the waters ofthe Commonwealth. 

fift Prevent damage to property. 

(iii) Prevent impacts to downstream users of waters ofthe Commonwealth. 

MSC comment: 

This section requires necessary corrective actions that are to be taken following a spill or release. 
The provisions of this section are phrased as broad objectives to be achieved, and would 
potentially create liability where factors beyond the control ofthe operator prevent the attainment 
ofthe listed goals, 

MSC's suggested amendatory language: 

(3) Upon the occurrence of any spill or release, the operator or responsible party shall 
take appropriate action to: 

(i.) Prevent the substance from reaching the waters ofthe Commonwealth. 

(ii) Prevent damage to property. 

(iii) Prevent impacts to downstream users of waters ofthe Commonwealth. 

(4) The Pepartment may immediately approve temporary emergency storage or 
transportation methods necessary to prevent or mitigate harm to the public healthi 
safety or the environment. Storage mav be at the site of the incident or at a site 
approved bv the Department. 

MSC comment: 

This section appears to be designed to facilitate emergency response measures by vesting 
PADEP with certain discretionary powers to approve temporary emergency storage or 
transportation methods. It is unclear why treatment is not included in this list given that 
emergency treatment activities may be part of a response action. While MSC supports the need 
for regulatory flexibility to facilitate emergency response actions, it believes that the provision 
does not go far enough. Specifically, the regulations should be clear that permits and other forms 
of formal authorization are not to be required where to do so would delay timely implementation 

response actions. In that regard, Pennsylvania's regulations contain similar provisions to 
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facilitate emergency response actions under other regulatory programs. See, e.g., 25 Pa. Code 
§ 287.101(d). 

MSC's suggested amendatory language: 

(4) The Department shall not require a permit or other formal authorization for temporary 
remediation methods necessary to prevent or mitigate harm to the public health, safety or the 
environment. Treatment and storage may be at the site ofthe incident or at an alternative 
appropriate site. The operator or responsible party shall promptly notify the Department if 
treatment or storage will take place at a location that is not the site ofthe incident. 

(g) After responding fr a spilt or release the operator shall decontaminate equipment 
used to handle the regulated substance, including storage containers, processing 
equipment, trucks and loaders, before returning the equipment to service. 
CQPfapiipated wash wateri waste solutions and residues generated from washing <?r 
decontaminating equipment shall be managed as residual waste. 

MSC comment: 

This section is designed to address steps to decontaminate equipment used in responding to a 
spill or release. On its face. Section 77.66(b)(5) requires that all equipment, including storage 
containers, processing equipment, trucks and loaders, be decontaminated in all instances 
following a response to a spill or release. Decontamination of equipment may be necessary if the 
equipment is going to be used for other purposes where cross-contamination could be an issue. 
However, a bright line mandate cuts too far. For example, if spilled diesel fuel is recovered and 
placed in a tank that is dedicated, to holding diesel fuel, there would be little reason to empty and 
decontaminate the tank before putting more diesel fuel in the tank. To address this issue, MSC 
recommends revising Section 78.66(b)(5) as set forth below. In addition, the second sentence of 
Section 78.66(b)(5) describing how contaminated wash water, waste solutions and residues are to 
be managed is unnecessary. 

MSC's suggested amendatory language: 

(5) After responding to a spill or release, the operator shall decontaminate equipment, including 
storage containers, processing equipment, trucks and loaders, where necessary and appropriate, 
before returning the equipment to service. 

(c) Remediating releases - Remediation of an area affected bv a spill or release is 
regniredr The operator or responsible party must remediate a release in accordance 
with one ofthe following; 

(I) Spills or releases to the ground ofless than 42 gallons at a well site that do not 
impact or threaten to pollute of waters ofthe Commonwealth may fre remediated fry 
removing the soM yisifriy impacted fry the please and properly managing the impacted 
soil in accordance with the Department's waste management regulations. The operator 
or responsible party shall notify the Department of its intent to remediate a spill or 
release in accordance with this paragraph at the time the report ofthe spill or release is 
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madet Completion ofthe cleanup should fre documented through the process outlined in 
25 Pa.Code 8 250.707(hV1 Viiftjm delating to statistical testsl 

MSC comment: 

With respect to the requirements for remediating small releases, Section 78.66(c) (1) provides 
that the operator or responsible party must notify PADEP of its intent to invoke the provisions of 
Section 78.66(c) (1) at the time the spill or release is reported. It is unclear whether an operator 
or responsible party may make such a determination later after it has gathered additional 
information or the decision about a remediation approach must be made at the time ofthe initial 
notice (which is to be within two hours of discovering the release). MSC requests that Section 
78.66(c) (1) be clarified to allow an operator or responsible party to select the approach under 
that provision at a time after the initial notice is made, provided that the predicates for using the 
approach are met (e.g., the spill or release is less than 42 gallons). In addition, it is unclear what 
is intended by the last sentence of Section 78.66(c) (1) which cross references sampling 
protocols for petroleum release sites that are attaining the statewide health standard under Act 2 
and a full site characterization has not been performed. The thrust of Section 78.66(c) (I.) is to 
allow physical removal of soils impacted by small releases at a well site that do not impact or 
threaten to pollute waters ofthe Commonwealth. The last sentence of Section 78.66(c) (1) 
appears to engraft upon those requirements the entire attainment process for the statewide health 
standard under Act 2. MSC requests that that sentence be removed 

MSC's suggested amendatory language: 

(1) Spills or releases to the ground ofless than 42 gallons at a well site that do not impact or 
threaten to pollute waters ofthe Commonwealth may be remediated by removing the soil visibly 
impacted by the release and properly managing the impacted, soil in accordance with the 
Department's waste management regulations. The operator or responsible party shall notify the 
Department of its intent to remediate a spill or release in accordance with this paragraph at the 
time a report ofthe spill or release is made or thereafter when such, a determination is made, 

Q) For spills or releases to the ground of more than 42 gallons or that impact or 
threaten pollution of waters ofthe Commonwealth, the operator or responsible person 
may satisfy the requirements of this subsection fry demonstrating attainment of one or 
more ofthe standards established fry Act 2 and 25 FatCode Chapter 25Q frelating to 
administration of land recycling program!. 

MSC comment: 

Neither Act 2 nor 25 Pa. Code Chapter 250 includes a statewide health standard for chlorides 
in soil. While brine releases or spills from oil and gas industry activities occur infrequently, 
when they do occur there are significant unnecessary complications and costs related to the 
remediation of these releases or spills that result from the lack of a chloride standard. 
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(3) For releases of more than 42 gallons or that impact or threaten pollution waters of 
the Commonwealth, as an alternative to (2). the responsible nartv mav remediate a snill 
or release using the Act 2 background or Statewide health standard in the following 

j 

(ft Within 15 husiness davs ofthe spill or release, the operator or responsible nartv 
shall provide an initial written report that includes, to the extent that the information is 
available, the following: 

(A) The regulated substance involved. 
(B) The location where the snill or release occurred. 
(CI The environmental media affected. 

CD1 Impacts to water supplies, buildings or utilities, and 

(E) Interim remedial actions planned, initiated or completed. 

Ah The initial renort shall also include a summary ofthe actions the onerator or 
responsible nartv intends to take at the site to address the snill or release such as a 
schedule for site characterization, to the extent known, and the anticipated timeframes | 
within which it expects to take those actions. After the initial report, anv new impacts j 
identified or discovered during interim remedial actions or site characterization shall also j 
be reported in writing to the Department within 15 calendar davs of their discovery. 

mn Within 180 calendar davs ofthe snill or release, the operator or responsihle 
party must perform a site characterization to determine the extent and magnitude of 
the contamination and submit a site characterization renort to the appropriate 
Department Regional Office describing the findings. The renort shall include a 
description of anv interim remedial actions taken. For a background standard 
remediation, the site characterization shall contain information required hv 25 
Pa.Code S 250.204(b)-(e) (relating to final renort). For a Statewide health standard 
remediation, the site 
characterization shall contain information required hv 25 Pa.Code 8 250.312(a) (relating 
to final report). 

(iv) This report mav be a final remedial action renort if the interim remedial | 
actions meets all ofthe requirements of an Act 2 background or Statewide health 
standard remediation or combination thereof. Remediation conducted under this j 
section shall mrt j 
be required to meet the notice and review provisions of these standards except as 
described in this section. 

(v) If the site characterization indicates that the interim remedial actions taken did 
not adequately remediate the release the onerator or responsible nartv must develop 
and suhmit a remedial action nlan to the annronriate Regional Office ofthe Denartment 
for approval. The nlan is due within 45 calendar davs of submission ofthe site 
characterization to the Denartment. Remedial action plans should contain the elements 
outlined in 25 Pa.Code S 245.311(a) (relating to remedial action nlan). 
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(vi) Once the remedial action plan is implemented, the responsible party must submit 
a fmal report to the appropriate Department Regional Office for approval The 
Pepartment wjp r̂ Yiew the Anal report to ensure that the remediation has met all the 
requirements ofthe background or Statewide health standard or combination thereof, 
except the notice and review provisions. Relief from liability will not be available to the 
responsible partyi property owner or person participating in the cleanwpt 

fvin An operator or responsible nartv remediating a release pursuant to this 
paragraph mav elect to utilize Act 2 at anv time. 

MSC comment: 

The Alternate Remediation process proposed by the Department was intended to establish a 
simplified, expedited procedure for properly responding to a spill where Act 2 liability protection 
was not desired. Instead the Department has fashioned a process that is more onerous than the 
full Act 2 process because ofthe restrictive timetables that apply. 

Section 78.66(c) (3) reflects an alternative approach for remediating spills and releases using the 
either the background or statewide health standard, under Act 2 but not the site-specific approach 
under Act 2> Because all three cleanup standards under Act 2 are designed to be protective of 
public health and the environment MSC requests that the site-specific standard be included as an 
option under this provision. In addition, Section 78.66(c) (3) contains numerous interlocking 
provisions that do not fully take into account the manner in which characterization and 
remediation activities may be conducted. 

MSC's suggested amendatory language: 

(3) For releases of more than 42 gallons or that impact or threaten pollution of waters ofthe 
Commonwealth, as an alternative to the requirements in subsection (2), above, the operator or 
responsible party may remediate a spill or release using the background. Statewide health or site-
specific standard under Act 2 in the following manner: 

(i) Within 15 business days after the spill or release is reported., the operator or 
responsible party shall provide an initial written report to the Department that includes, to 
the extent that the information is available, the following: **?« 

(A) The substance involved, 
(B) The location where the spill or release occurred, 
(C) The environmental media affected, 
(D) Impacts to water supplies, if any, and 
(E) Interim remedial, actions planned, initiated or completed, 

(ii) The initial report shall also include a summary ofthe actions the operator or 
responsible party intends to take at the site to address the spill or release such, as a plan, 
for site characterization, to the extent known, and the anticipated timeframes within 
which it expects to take those actions. 
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(iii) After submission ofthe initial report, impacted environmental media (such as 
groundwater) not previously reported that are identified or discovered during ongoing 
interim remedial actions or site characterization shall be reported in writing to the 
Department within 1.5 calendar days alter their discovery, 

(iv) Within 180 calendar days after the spill or release is initially reported or such later 
date as may be approved by the Department; the operator or responsible party shall 
perform, a site characterization to determine the extent and magnitude ofthe 
contamination and shall submit a site characterization report to the appropriate 
Department Regional Office describing the findings. The site characterization report 
shall include a description of any interim remedial actions taken. For a background 
standaixl remediation, the site characterization report shall contain information described 
in 25 Pa. Code § 250,204(b)-(e) (relating to final report). For a Statewide health standard 
remediation, the site characterization report shall contain information described in 25 Pa. 
Code § 250.312(a) (relating to final report). For a site-specific standard remediation, the 
site characterization report shall contain information described in 25 Pa. Code § 250,408 
(relating to remedial investigation report), 

(v) The site characterization report required under subsection (iv), above, may serve as a 
final remedial action report if the remedial actions conducted prior to submission ofthe 
site characterization report meet the requirements to attain the background, Statewide 
health, or site-specific standard or combination thereof under Act 2 except the notice and 
review provisions. 

(vi) If the site characterization report required under subsection (iv), above, indicates that 
the interim remedial actions taken did not remediate the release so as to attain the 
background. Statewide health or site-specific standard or combination thereof under Act 
2, the operator or responsible party must develop and submit a remedial action plan to the 
appropriate Regional Office ofthe Department for approval The plan is due within 45 
calendar days after submission ofthe site characterization report and any supplements 
thereto to the Department, The remedial action plans should contain the elements 
described in 25 Pa.Code § 245.31.1 (a) (relating to remedial action plan). The Department 
shall review- and approve or disapprove the remedial action plan within 60 days after its 
receipt. 

(vii) Once the remedial, action plan is implemented, the responsible party shall submit a 
final report to the appropriate Department Regional Office for approval The Department 
shall review the final report to ensure that the remediation has met all the requirements of 
the background. Statewide health, or site-specific standard or combination thereof under 
Act 2, except the notice and review provisions. 

(viii) Relief from liability pursuant to Act 2 will not be available to the responsible party, 
property owner or person participating in the cleanup. 

(ix) Remediation conducted under this section shall not be required to meet the notice and 
review provisions under Act 2. 
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(x) An operator or responsible party remediating a release pursuant to this paragraph may 
elect to utilize Act 2 at any time. 

[(b) If a reportable release of brine on or into the ground occurs at the well site, the 
owner or operator shall notify the appropriate regional office of the Department as soon 
as practicable, but no later than 2 hours after detecting or discovering the release. 

(c) The notice required by subsection (b) shall be by telephone and describe(l) The 
name, address and telephone number of the company and person reporting the incident. 

(2) The date and time of the incident or when it was detected. 

(3) The location and cause of the incident. 

(4) The quantity of the brine released. 

(5) Available information concerning the contamination of surface water, groundwater 
or soil. 

(6) Remedial actions planned, initiated or completed. 

(d) If, because of an accident, an amount of brine less than the reportable amount as 
described in § 78.1 (relating to definitions), spills, leaks or escapes, that incident does not 
have to be reported. 

(e) Upon the occurrence of any release, the owner or operator shall take necessary 
corrective actions to: 

(1) Prevent the substance from reaching the waters of this Commonwealth. 

(2) Recover or remove the substance which was released. 

(3) Dispose ofthe substance in accordance with this subchapter or as approved by the 
Department.] 

§ 78.67. Borrow pits. 

(a) An operator who owns or controls a borrow pit that does not require a permit pursuant 
to the Noncoal Surface Mining Conservation and Reclamation Act pursuant to the 
exemption in 3273.1(b) ofthe act (58 Pa. C.S. § 3273.1(b)) relating to noncoal borrow areas 
for oil and gas well development, shall operate, maintain and reclaim the borrow pit in 
accordance with the performance standards established in 25 Pa. Code Chapter 77 
Subchapter 1,25 Pa. Code Chapter 102 and other applicable laws. 
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(b) Operators shall register the location of their existing borrow pits within 60 calendar 
days ofthe effective date of this section by providing the Department, in writing, with the 
GPS coordinates, township and county where the borrow pit is located. The operator shall 
register the location of a new borrow pit prior to construction. 

(c) Borrow pits used for the development of oil and gas well sites and access roads that no 
longer meet the conditions under section 3273.1 ofthe act (58 Pa.C.S. § 3273.1) shall meet 
one ofthe following: 

(1) be restored within nine months after completion of drilling all permitted wells on 
the well site or 30 calendar days after the expiration of all existing well permits on 
the well site, whichever occurs later in time. 

(2) obtain a noncoal surface mining permit for its continued use, unless relevant 
exemptions apply pursuant to the Noncoal Surface Mining Conservation and 
Reclamation Act and regulations promulgated thereunder. A two-year extension of 
the restoration requirement may be approved pursuant to section 78.65(d). 

MSC comment: 

MSC recommends that 78.67(b) be deleted. Sections 78.67(c)(1) and (2) provide adequate 
authority for the Department to ensure restoration ofthe borrow pit. In addition, Section 
78.67(a) requires an operator who owns a borrow pit to operate, maintain and reclaim the borrow 
pit in accordance with the performance standards in Chapter 102 and. Chapter 77. 

MSC's suggested amendatory language: 

Delete section 78.67(b), 

§ 7SiWi Oil and gas gathering linesi 
(a) All earth disturbance activities associated with QJI and gas gathering line installations 

and supporting facilities shall he limited to the construction right-of-waYi worK space 
areas, pipe storage yards, borrow and disposal areas, access roads and other 
necessary areas identified on the erosion and sediment control plant 

MSC comment: 

The Department, s proposed language in this subsection would not be necessary in light of 
MSC's proposed change to Section 78.53 above. Gathering line construction is an "oil and gas 
operation", as defined in Act 13, and erosion and sediment control requirements for oil and gas 
operations are addressed in Section 78.53, 

MSC's suggested amendatory language: 

Delete Subsection 78.68(a). 
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(to Highly visible flagging, markers or signs shall he used to identify the shared 
boundaries ofthe limit of disturbance, wetlands and locations of threatened or 
endangered snecies habitat, nrior to land clearing. The flagging, markers or signs shall 
he maintained throughout earth disturbance activities, and restoration or PCSM 
activities. 

M The operator shall maintain topsoil and subsoil during excavation piirswanf to 
the following, unless otherwise authorized bv the Denartment: 

(to Tonsoil and subsoil must remain segregated until restoration. 

(21 Tonsoil and subsoil must he nrevented from entering watercourses and bodies of 
water. 

(31 Tonsoil cannot he used as hedding for ninelines. 

(to Native tonsoil or imported tonsoil must he of equal or greater quality to ensure 
the land is capable of supporting the uses that existed prior to earth disturbance. 

MSC comment: 

We recommend that the requirements for topsoil segregation should not exceed corresponding 
Federal Energy Regulatory Commission (FERC) requirements. As such, we propose 
amendments to part 78.68 (c) (1). 

MSC's suggested amendatory language: 

(c) The operator shall maintain topsoil and subsoil during excavation pursuant to the 
following, unless otherwise authorized hy the Department: 

(1) Topsoil and subsoil must remain segregated in the following areas until restoration: 
(i) Actively cultivated or rotated crop lands and managed pastures 
(ii) Residential areas 
(iii) Hayfields 

(2) Erosion and sedimentation of topsoil and subsoil shall be controlled in accordance with 
Section 102.11(a). 

(3) Topsoil cannot be used as bedding for pipelines. 

(4) Native topsoil or imported topsoil must be of equal or greater quality to ensure the 
land is capable of supporting the uses that existed prior to earth disturbance. 

(Al Backfilling ofthe gathering line trench shall he conducted in a manner that 
minimizes soil compaction to ensure that water infiltration rates ofthe soil have not 
been decreased. 

MSC comment: 
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Soil compaction above original conditions along the trench line may occur in areas of steep 
terrain to prohibit water penetration, as water penetration can create the potential for saturated 
soil and large scale sediment transport, The presumed goal of this section is to ensure 
vegetative growth post construction, MSC requests that the measurable requirement of this 
section be removed as it could unnecessarily require extensive, costly pre/post construction soil 
compaction analysis, 

MSC's suggested amendatory language: 

(d) Backfilling ofthe gathering line trench shall be conducted in a manner that minimizes soil 
compaction to ensure that vegetative growth can be established during restoration. 

(e) Equipment shaU not fre refilled within tire jurisdictional floodway of any 
watercourse or within 50 feet of anv bodv of water. 
(fl Materials staging areas shall be outside of a jurisdictional floodway of anv 
watercourse or greater than 5Q feet from any frody of wateri 

MSC comment: 

Requiring that all materials be staged outside the floodway or greater than 50 feet from a 
water body can sometimes be very difficult to achieve (such as during open trenching across a 
creek, where the creekbed materials must be temporarily staged prior lo replacement), or may 
result in additional environmental impacts due to increased hauling distances. MSC requests 
that language be added to allow for an alternate approach to be considered and approved, 
depending on site-specific circumstances. 

MSC's suggested amendatory language: 

(0 Materials staging areas shall be outside of a jurisdictional floodway of any watercourse or 
greater than 50 feet from any body of water, unless an alternative plan is approved, by the 
Department, 

fg) The gathering line operator shall maintain the pipeline right-of-way* service roads 
and noints of access to minimize the notential for accelerated erosion and sedimentation 
and to manage post contraction stormwater and minimize impaets to girting riparian 
buffers in accordance with 25 Fat Code Chapter 1Q2I 

MSC comment: 

The Department's proposed language would not be necessary in light of MSC's proposed 
change to Section 78.53 above. Gathering line construction is an "oil and gas operation", as 
defined in Act 13, and erosion and sediment control requirements for oil and gas operations are 
addressed in Section 78.53. 

MSC/s suggested amendatorv language: 
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Delete subsection 78.68(g). 

fh) All frpried metallic gathering lines shall be installed and placed in operation in 
accordance with 4? CFRPtt 192 or t?S frelating to transportation of natural and other 
gas pipeline: minimum Federal safety standards: and transportation of hazardous liquids 
bY pipelined 

MSC comment: 

Requiring that all buried metallic gathering lines comply with the entirety ofthe requirements 
in 40 CFR 192 and 195, as proposed, goes well beyond the Act 13, Section 3218.4(a) 
requirement that only references compliance with 49 CFR. 192. Subpart I (relating to corrosion 
control). This paragraph should be revised to only reference the relevant corrosion control 
aspects ofthe Federal regulations, consistent with Act 1.3. 

MSC's suggested amendatory language: 

(h) All buried metallic gathering lines shall be installed and placed in operation in accordance 
with 49 CFR 192, Subpart I, or 49 CFR 195, Subpart H (relating to corrosion control) 

§ 73iWat Horizontal directional drilling for oil and gas pipelines 
(a) Anv horizontal directional drilling associated with pipeline construction related to 
ail and gas operations including gathering and transmission pipelines* that occurs 
freneath any frody of water or waterconrse nrnst fre authorized fry the Pepartment in 
accordance with 25 Pa. Code Chanters 102 (relating to erosion and sediment control! 
and Chanter 105 (relating to dam safety and waterway managements 

MSC comment: 

Inclusion ofthe phrase "pipeline construction related to oil and gas operations" is confiising. 
Pipeline construction is included in the definition of "oil and gas operation*'. MSC recommends 
that the introductory clause be clarified to read as follows: "Any horizontal directional drilling 
that is associated with construction of oil and gas pipelines, including gathering and transmission 
pipelines, that occurs beneath any body ..." Additionally; the reference to Chapter 102 would 
not be necessary in light of MSC's proposed, change to Section 78,53 above, Pipeline 
construction is an "oil and gas operation", as defined in Act 13. and erosion and sediment control 
requirements for oil and gas operations are addressed, in Section 78.53. 

MSC's suggested amendatory language: 

(a) Any horizontal directional drilling that is associated with construction of oil and gas 
pipelines, including gathering and transmission pipelines, that occurs beneath any body of water 
or watercourse must be authorized by the Department: in accordance with 25 Pa. Code Chapter 
105 (relating to dam safety and waterway management). 

(b) Prior to commencement of anv horizontal directional drilling activity, the directional 
drilling operator shall deyelop a PPC plan pursuant to 2? Fat Code § U2^(\) 
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(relating to permit requirements)? The PPC plan shall include a site specific 
contingency nlan that describes the measures to be taken to control, contain and 
witot any discharge of drUMpg fluids and mwmizg impacts to waters ofthe 
Commonwealth The PPC plan must fre present on site during drilling operations 
and made available to the Pepartment upon request 

MSC comment: 

This provision is redundant ofthe Department's proposed Section 78.55(a), which would apply 
to all "oil and gas operations", as defined. Additionally, the directional drilling operator 
probably is not the most appropriate individual to develop a PPC plan, since the developer of 
the gathering line already has this obligation pursuant to Section 78.55(a). Accordingly, MSC 
believes that Subsection 78.68a(b) is not necessary. 

MSC's suggested amendatory language: 

Delete subsection 78.68a(b). 

(c) The Department shall be notified at least 24 hours prior to commencement of anv 
horizontal directional drilling activities, including conventional boring beneath anv 
bodv 
of water or watercourse. Notice shall be made electronically to the Department through 
its wefrsite and include the name ofthe municipality where the actiyities will occur. CPS 
coordinates ofthe entry point ofthe drilling operation and the date when drilling will 
commencd 
(d) All required permits and Material Safety Data Sheets shall be on site during 
horizontal directional drilling operations and be made available to the Department upon 
request. 

(e) Materials staging areas shall be outside of a floodwav. as that term is defined in 25 
Ea* Code Chapter 1Q?1 of apy watercourse pr grater ^ap 5Q feet from any frody of 
water 

MSC comment: 

MSC recommends that the language be clarified to reflect that the referenced materials staging 
areas are for horizontal directional drilling operations, 

Also, requiring that all materials be staged outside the floodway or greater than 50 ft from a 
water body can sometimes be very difficult to achieve, or may result in additional environmental 
impacts due to increased hauling distances. MSC requests that language be added to allow for 
an alternate approach to be considered and approved, depending on site-specific circumstances. 

MSC's suggested amendatory language: 
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(e) Unless an alternative plan is approved by the Department, materials staging areas for 
horizontal directional drilling operations shall be outside of a floodway, as that term is defined in 
25 Pa. Code Chapter 105, of any watercourse or greater than 50 feet from any body of water. 

ffl Prilling fluid additives other than frentonite and water must fre approved fry the 
Pepartment prior to use, All approved horizontal directional drilling fluid additives 
shall fa feted on the Pepartmenfs wdfaifo 
(g) Horizontal directional drilling operations shall fre monitored for pressure and loss 
of drilling fluid returns. Bodies of water and watercourses over and adjacent to 
horizontal directional drilling operations shall also be monitored for anv signs of 
driiiipg flpid discharges! Mopitoring shall fre in accordance with the PPC PianT 

MSC comment: 

Monitoring for pressure and loss of fluid returns can vary and require frequent modifications. 
Loss of fluid and/or pressure does not always yield an inadvertent return, thus monitoring 
requirements should not be memorialized in a PPC plan. MSC suggests clarifying this 
statement to ensure that monitoring for discharges be established, but not monitoring for 
pressure and fluid loss, 

MSC/s suggested amendatory language: 

(g) Florizontal directional drilling operations shall he monitored for pressure and loss of drilling 
fluid returns. Bodies of water and watercourses over and adjacent to horizontal directional 
drilling operations shall also be monitored for any signs of drilling fluid discharges, Monitoring 
for signs of drilling fluid discharge shall be in accordance with the PPC Plan. 

(hi Horizontal directional drilling activities shall not result in a discharge of drilling 
fluids to waters ofthe Commonwealth. If a discharge occurs during horizontal 
directional drilling activities, the drilling operator shall immediately implement the 
contingency plan developed pursuant to subsection (h\ 

MSC comment: 

.Horizontal directional drilling activities will be performed under DEP authorization, per 
paragraph (a), and in accordance with a site-specific PPC plan. For purposes on paragraph (h), 
it should be sufficient to specify that the contingency plan portion ofthe PPC Plan must be 
implemented. 

MSC/s suggested amendatory language: 

If a discharge of drilling fluids to waters ofthe Commonwealth, occurs during horizontal 
drilling activities, the drilling operator shall immediately implement the contingency plan 
portion ofthe site-specific PPC plan. 
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fi) When a drilling fluid discharge or loss of drilling fluid circulation is discoyeredi the 
lass or discharge shall fre immediately reported to the Pepartment* and the operator shall 
request an emergency permit under!05.64 (relating to emergency permits!, if necessary. 

MSC comment: 

It may not be practical or reasonable for industry to report ail "loss of drilling fluid circulation", 
particularly when the fluid does not come to the surface. 

MSC's suggested amendatory language: 

(i) When a drilling fluid discharge is discovered, the operator shall request an emergency permit 
under 1.05,64 (relating to emergency permits), if necessary. 

(ft Anv water supply complaints received bv the operator shall be reported to the 
Department within 24 hours through the Department's website. 

(k! Horizontal directional drilling fluid returns and drilling fluid discharges shall be 
contained, stored and recycled or disposed of in accordance with Part I. Subpart D. 
Article IX frelating to residual waste management)! 

MSC comment: 

MSC supports the beneficial reuse of drilling fluid, and requests that provisions for such, be 
included in the proposed subsection, 

MSC's suggested amendatory language: 

(k) Horizontal directional drilling fluid returns and drilling fluid discharges shall be 
contained, stored and recycled or disposed or beneficially reused in accordance wdth Part I, 
Subpart D, Article IX (relating to residual waste management). 

§ 78i$$fr, Temporary pipelines for oil and gas operations 

MSC comment: 

This title is confusing. Temporary pipelines constitute an "oil and gas operation'' as defined by 
Act 13 (see change to definition of "Temporary pipelines" above), so the inclusion of "for oil and 
gas operation" is redundant. MSC suggests revising the heading simply to state: "Temporary 
pipelines," 

fa) Temporary pipelines must meet applicable requirements in Chapters 102 and 195 
(relating to erosion and sediment control: dam safety and waterway management!. 

MSC comment: 
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The language relating to Chapter 102 would not be necessary in light of MSC's proposed change 
to Section 78.53 above. Temporary pipeline construction is an "oil and gas operation'' (see 
change to definition of "temporary pipelines" above), as defined in Act 13, and erosion and 
sediment control requirements for oil and. gas operations are addressed in Section 78.53. 

MSC's suggested amendatory language: 

(a) Temporary pipelines must meet applicable requirements in Chapter 105 (relating to dam 
safety and waterway management). 

(b! Temporary pipelines that transport fluids other than fresh ground water, surface 
waters water from water purveyors or approved sources shall fre installed 
afroveground eicept when crossing pathways* roads or railways where the pipeline 
mav fre installed frelow ground su»1acet 

MSC comment: 

There are instances where it may be more practical, and/or less invasive to cross watercourses 
and/or bodies of water below ground surface. On January 10, 2014, MSC provided comments of 
the same effect to the Department regarding the Department's proposed reissuance of General 
Permit BWEW-GP-8. 

MSC's suggested amendatory language: 

(b) Temporary pipelines that transport fluids other than fresh, ground water, surface water, water 
from water purveyors or approved sources, shall be installed aboveground except when crossing 
pathways, roads, railways, watercourses, or bodies of water where the pipeline may be installed 
below ground surface. 

f<?) Temporary pipelines cannot fre installed through easting stream culvertSi storm 
drain pipes or under bridges without approval fry the Pepartment pursuant to § lQStlSl 
(relating to permit application for construction or modification of culverts and bridges!. 

MSC comment: 

There may be instances where culverts, casing; or apparatuses which could be construed as 
culverts were previously installed for the specific purpose of installing temporary piping across 
impediments. 

Also, wdth respect to bridges, language should be added to clarify that this applies only to bridges 
over water (i.e. bridges subject to 25 Pa, Code Chapter 1.05, Subchapter C). 

MSC's suggested amendatory language: 

(c) Temporary pipelines cannot be installed through existing stream culverts, storm, drain pipes 
or under bridges subject to Chapter 105, Subchapter C without approval by the Department 
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pursuant to § 105.151 (relating to permit application for construction or modification of culverts 
and bridges); except where such structures were previously specifically installed for this purpose. 

(dl The section of a temporary pipeline crossing over a watercourse or bodv of water, 
except wetlands, shall not have joints or couplings. Temporary pipeline crossings over 
wetlands shall utilize a single section of pipe to the extent,practicable Shut off yalyes 
shall fre installed on froth sides ofthe temporary crossing! 

MSC comment: 

Tliere may be instances where the width of a stream exceeds the length of a section of 
temporary pipe, thus a joint or coupling may be required to install the crossing. MSC 
recommends insertion ofthe term "minimum number* to allow for this scenario, 

MSC's suggested amendatory language: 

(d) The section of a temporary pipeline crossing over a watercourse or body of water, 
except wetlands, shall, have the minimum number of joints or couplings. Temporary 
pipeline crossings over wetlands shall utilize a single section of pipe to the extent 
practicable. Shut off valves shall be installed on both sides ofthe temporary crossing, 

fe) In addition to the requirements of subsection fc)i temporary pipelines used to 
transport fluids other than fresh ground water, surface water, water from water 
purveyors or approved sources, shall have shut off valves, check valves or other method 
of segmenting the pipeline placed at designated intervals to fre determined fry the 
pipeline diameter, that prevent the discharge of no more than 1000 barrels of fluid. 
Elevation changes that would effectively Mp»t flow ip the event pf a pipeline leak shaU fre 
taKen ipto consideration when determipjpg the placement of shut off valves apd fre 
considered effective flow barriers 
ffl Highly visible flagging shall fre placed at regular intervals no greater than 7? 
feet, along the entire length ofthe temporary pipeline. 

MSC comment: 

An. allowance for alternative marking methods is .required in this section as cattle and other farm 
animals eat typical flagging, 

MSC's suggested amendatory language: 

(t) Highly visible flagging, or other alternative marking method approved by the Department, 
shall be placed at regular intervals, no greater than 75 feet, along the entire length ofthe 
temporary pipeline. 

fg) Temporary pipelines shall fre pressure tested prior to freing first placed into service 
and after the pipeline is moved or altered. A passing test is holding 125% ofthe 
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anticipated maximum pressure for two hours. Leaks or other defects discovered during 

pressure testing shall fre repaired prior to uset 

MSC comment: 

Similar to paragraphs (b) and (e), this type of prescriptive pressure testing requirement should 
be limited to pipelines used to transport fluids other than fresh ground water, surface water, 
water from water purveyors or approved sources, or in the alternative* a 15 minute (rather than 
2 hour) pressure test should be adequate for those water sources. 

MSC's suggested amendatorv language: 

(g) Temporary pipelines shall be pressure tested prior to being first placed into service and 
after the pipeline is moved or altered. For temporary pipelines that transport fluids other than 
fresh ground water, surface water, water from water purveyors or approved sources, a passing 
test is holding 125% ofthe anticipated maximum pressure for two hours. Leaks or other 
defects discovered during pressure testing shall be repaired prior to use, 

fh) \Yater used for hydrostatic pressure testing shall fre discharged in a mapper that 
dagg not result in a discharge to waters ofthe Commonwealth unless approved fry the 
Department. 

fi) Temporary pipelines shall fre inspected prior to and during each usci Inspection 
dates and anv defects and repairs to the temporary pipeline shall be documented and 
made available to the Denartment upon request. 

f i) Temporary pipelines not in use for more than 7 calendar days shall fre emptied 
and depressurized. 

MSC comment: 

MSC suggests replacing the word "and" with the word "o r , as both will relieve pressure 
on the pipe, reducing the potential for discharge. There may be instances where an 
operator intends to utilize the pipeline within a reasonable timeframe after the initial "use'\ 
Dewafering the entire pipeline would be a wasteful and unnecessary action. 

MSC/s suggested amendatory language: 

(j) Temporary pipelines not in use for more than 7 calendar days shall be emptied or 
depressurized. 

ffe) Flammafrle materials shall not fre transported through a temporary pipeline 
fl) Temporary pipelines must fre removed in accordance with the required 
^ o r a t i o n timeijpe ofthe well ^ it serviced under section § 7$T$gT 
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(nri An operator must keep records regarding the location of all temporary pipelines, the 

type of fluids transported through those pipelinesi and the approximate period of time 
that the pipeline was installed. Such records must be made available to the Department 
upon request. 

MSC comment: 

MSC requests the Department define the timeframe for which records must be kept. 

MSC's suggested amendatory language: 

(m) An operator must keep records regarding the location of all temporary pipelines, the type of 
fluids transported through those pipelines, and the approximate period of time that the pipeline 
was in use. These records should be kept for the duration ofthe use ofthe pipeline and for a 
period of one (1) year after the end of use. Such records must be made available to the 
Department upon request. 

§7Si$?t Water management plans, 

(a) WMPs for unconventional well operators. An unconventional well operator shall 
ofrtain a Pepartment approved WMF under section 3211 fm) ofthe act frelating to well 
permits) prior to withdrawal or use of water sources for drilling or completing an 
unconventional well. 

MSC comment: 

Language noting that a water management plan is not needed for water source 
locations outside of Peimsylvania should be added, 

The section title should also be modified to make it clear that the entire Section 78.69 
only applies to unconventional well operators. 

MSC's suggested amendatory language: 

§78.69. Water management plans for unconventional well operators. 

(a) WMPs for unconventional well operators, An unconventional well operator shall obtain a 
Department approved WMP under 321 l(m) ofthe act (relating to well permits) prior to 
withdrawal or use of water sources from within this Commonwealth for drilling or completing 
an unconventional well. 

(b) Implementation. The requirements imposed bv the Susquehanna River Basin 
Commission pertaining to: 

fl) posting of signs at water withdrawal locations* 
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f2) monitoring of water withdrawals or purchaser 

f?) reporting of withdrawal volumes in-stream flow measurements and 
water source purchases andi 

f4) record keeping shall fre implemented ip ths Qhio River PasinT Reports 
required in all river frasins ofthe Commonwealth shall fre submitted electronically to the 
Pepartmentt 

MSC comment: 

The SRBC "requirements" that the Department would impose under this section are ambiguous 
as written. Do the requirements stem from the Compact, Federal regulations promulgated 
under the Compact, SRBC policy documents, or individual dockets? Some SRBC 
requirements are part of individual water withdrawal, docket conditions and could not be 
implemented outside ofthe SRBC. In addition, the Department would impose conditions on 
water withdrawals or purchases solely by this industry in the Ohio River basin without 
imposing such conditions on other industries withdrawing or purchasing water. This proposal 
to adopt SRBC requirements lack specificity and cannot be implemented as written, 

MSC's suggested amendatory language: 

Delete section 78.69(b). 

(c) Reuse plan. An unconventional well operator submitting a WMP application shall 
develop a reuse plan for fluids that will fre used to hydraulically fracture wells» A 
wastewater source reduction strategy in compliance with 25 Pa. Code Chanter 95.10(bl 
gill satisfy the reuse plan requirement An unconventional well operator shall maKe the 

reuse plan available for review bv the Department upon request, 

(dl When applicable, the requirements of this section are presumed to be achieved for 
those portions of a WMP for which there is an approval from the Susquehanna River 
Basin Commission the Pelaware River Basin Commission or the Great Lakes 
Commission, Nothing in this subparagraph shall effect the requirement in fa) for a WMP 
approved bv the Department. 

MSC comment: 

A process for amending WMPs should be added to this section. 

MSC's suggested amendatory language: 

NEW (e) Amendments. Amendments to an approved water source in a. WMP may be submitted 
during the 5 year term for withdrawal or use ofthe approved water source, on forms provided by 
the Department. Such amendments will be considered valid if no response from the Department 
is received within 30 days of receipt of submission ofthe form requesting the amendment. 
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fe) ExptntHHti Individual water sources within a WMP are valid for gyearst 

ffl Renewal, A WMP renewal application shall fre submitted at least $ months prior to 
the expiration ofthe 5 vear term for withdrawal or use of a water source under a WMP. 

MSC comment: 

Proposed Subsections 78.69(e) and (f) should be revised to allow for the administrative 
extension of individual water sources within a WMP where the operator has submitted a timely 
renewal application, in the event that the Department does not act in a manner to renew the 
individual water source before the 5 year expiration date. 

Additionally, a phase-in period of 6 months from the effective date of ihe final regulation 
should be added to the proposed, renewal subsection (f) for water sources approved, under a 
WMP. 

MSC/s suggested regulatory language: 

(e) Expiration. Individual water sources within a WMP are valid for 5 years, unless the 
approval to use the individual water source is administratively extended or renewed. 

(0 Renewal and Extension, A renewal application for individual water sources within a WMP 
shall be submitted at least 6 months prior to the expiration ofthe 5 year term for withdrawal or 
use ofthe individual, water source. If the Department does not act upon a timely submittal of a 
renewal application by the WMP holder within the 5 year term, the approval ofthe individual 
water source is deemed to be administratively extended until such time as the Department acts 
on the unconventional well operator's renewal application for that individual water source. 
This subsection shall go into effect 6 months after the effective date ofthe final, regulation. 

(gl Suspension and revocation. The Denartment mav suspend or revoke an 
approved water source within a WMP for failure to comply with the WMP or for 
anv reasons contained in sections 3252i 325? and 321 If m) ofthe act f?$ PaT C»St §§ 
3252,325?, 

(hi Termination. A WMP holder mav terminate approval of anv water source within 
an approved WMP fry submitting a letter to the Pepartment's Qil and Gas Pistrict 
Qfflce requesting termination ofthe water source approval 

fi) Peniat, The Pepartment may deny approval of a WMP for any ofthe 
following reasons; 

f I) The WMP application is administratively incomplete! 
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f2) The WMP will adversely affect the quantity or quality of water available to 
oihsL users ofthe same water sourcest 

f3) The WMP will not protect and maintain the designated and existing uses of 
ihs water sources 

f4) The WMP will cause an adverse impact to water quality in the watershed as 
a whole. 

MSC comment: 

This section with respect to "denial" has reversed the language Section 321 l(m)(2) of Act 13 
that requires approval when water management plans meet the listed criteria. The language 
should accurately track that of Act 13 so that the burden is not shifted inappropriately. 
Additionally, the Department shall notify the operator if it denies an operator's application to 
withdraw' or use a water source. 

MSC's suggested amendatory language: 

(i) The Department shall review and approve water management plans based upon a 
determination that the proposed withdrawal, when operated in accordance with the proposed 
withdrawal operating conditions set forth in the plan, including conditions relating to quantity, 
withdrawal rate and timing and any passby flow conditions, will: 

(1) Not adversely affect the quantity or quality of water available to other users ofthe 
same water sources; 
(2) Protect and maintain the designated and existing uses of water sources; 
(3) Not cause adverse impact to water quality in the watershed considered as a whole: 
and 
(4) Include a reuse plan for fluids that will be used to hydraulically fracture wells. 

The Department shall, notify an operator in writing if it has denied an operator's application for 
the withdrawal or use of a water source for inclusion in the operator's WMP. 

§ 78.73. General provision for well construction and operation. 

(a) The operator shall construct and operate the well in accordance with this chapter and ensure 
that the integrity ofthe well is maintained and health, safety, environment and property are 
protected. 

(b) The operator shall prevent gas, oil, brine, completion and servicing fluids, and any other 
fluids or materials from below the casing seat from entering fresh groundwater, and shall 
otherwise prevent pollution or diminution of fresh groundwater. 

fc) Qrphaned or abandoned wells identified pursuant to section 73t?2a that likely 
penetrate a formation intended to be stimulated shall he visually monitored during 
stimulation activities The operator shall immediately notify the Pepartment of anv 
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change to the orphaned or abandoned well beinff monitored and take action to prevent 

pollution of waters ofthe Commonwealth or discharges to the surface 

MSC comment: 

The location coordinates for a large number of wells that may exist in the Department's database 
are likely derived from sources other than field GPS coordinates. Some coordinates may have 
been derived from old maps. For a variety of reasons, a well with latitude/longitude coordinates 
in the Department's database may not be visible on the ground, perhaps because the coordinates 
are inaccurate, or possibly because the well does not exist. 

The obligation to visually monitor wells is subjective. It is not practical to continuously monitor 
wells over long periods of time. The use of electronic monitoring may be possible in some 
cases. 

MSC's suggested amendatory language: 

Cc) Orphaned or abandoned wells in the vicinity of a well which is hydraulically fractured that 
are identified pursuant to section 78,52a and that can be located on the ground using reasonable 
efforts shall be monitored during periods of actual fluid pumping operations, provided that 
surface access to such, wells can be obtained. Such, monitoring shall include a visual inspection 
ofthe well at least every four hours, or following each stage of hydraulic fracturing, whichever is 
shorter, or other monitoring arrangement approved by the Department. The operator shall 
immediately notify the Department of any change to the well being monitored and take action to 
prevent pollution of waters ofthe Commonwealth or discharges to the surface. 

fd) An operator that alters ap orphaped or afrapdoped well fry hydraulic fracturing 
shall plug the orphaned or abandoned wellt 

[(c)] isX After a well has been completed, recompleted, reconditioned or altered the operator 
shall prevent surface shut-in pressure and surface producing back pressure inside the surface 
casing or coal protective casing from exceeding the following pressure: 80% multiplied by 0.433 
psi per foot multiplied by the casing length (in feet) ofthe applicable casing. 

[(d)] ill After a well has been completed, recompleted, reconditioned or altered, if the surface 
shut-in pressure or surface producing back pressure exceeds the pressure as calculated in 
subsection [(c)] £dl> the operator shall take action to prevent the migration of gas and other fluids 
from lower formations into fresh groundwater. To meet this standard the operator may cement 
or install on a packer sufficient intermediate or production casing or take other actions approved 
by the Department. This section does not apply during testing for mechanical integrity in 
accordance with State or Federal requirements. 

[(e)] £gl Excess gas encountered during drilling, completion or stimulation shall be flared, 
captured or diverted away from the drilling rig in a manner that does not create a hazard to the 
public health or safety. 
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[(f)] iM Except for gas storage wells, the well must be equipped with a check valve to prevent 
backflow from the pipelines into the well. 
§ 78.122. Well record and completion report. 

(a) For each well that is drilled or altered, the operator shall keep a detailed drillers log at the 
well site available for inspection until drilling is completed. Within 30 calendar days of 
cessation of drilling or altering a well, the well operator shall submit a well record to the 
Department on a form provided by the Department that includes the following information: 

* * * 

( in Whether methane was encountered in other than a target formation. 

(IZ) Th? country of origjp apd mapufacture of tufrular steel products used ip the 
construction of the wellt 

(13) The borrow nit used for well site development if anv. 

[(11)1 (14) Other information required by the Department. 

(b) Within 30 calendar days after completion ofthe well, when the well is capable of 
production, the well operator shall arrange for the fsubmiti submission of a completion report 
to the Department on a form provided by the Department that includes the following 
information: 

* * * 

(6) Stimulation record which includes the following: 

(i) A descriptive list ofthe chemical additives in the stimulation fluid, including any acid, 
biocide, breaker, brine, corrosion inhibitor, crosslinker, demulsifier, friction reducer, gel, iron 
control, oxygen scavenger, pH adjusting agent, proppant, scale inhibitor and surfactant. 

(ii) The percent by [volume] mass of each chemical additive in the stimulation fluid. 

(iii) [A list ofthe chemicals in the Material Safety Data Sheets, by name and chemical 
abstract service number, corresponding to the appropriate chemical additive.] The 
trade name, vendor and a brief descriptor ofthe intended use or function of each 
chemical additive in the stimulation fluidi 

(iv) [The percent by volume of each chemical listed in the Material Safety Data 
Sheets.] A list of the chemicals intentionally added to the stimulation fluidi fry name and 
chemical afrstract service numfreri 
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(v) The maximum concentration, fo percent bv mass, of each chemical 

intentionally added to the stimulation fluidi 

[(v)] (vi) The total volume ofthe base fluid. 

[(vi)] (vii) A list of water sources used under an approved water management plan and the 
volume of water used from each source. 

[(vii)] (viii) The total volume of recycled water used. 

[(viii)] £ixl The pump rate and pressure used in the well. 

(7) Actual open flow production and shut in surface pressure. 

(8) Open flow production and shut in surface pressure, measured 24 hours after completion. 

(?) The freshwater and centralized iigpoundmepti if apvi used in the deveiopmeut of 
the well. 

(c) When the well operator submits a stimulation record, it may designate specific portions of 
the stimulation record as containing a trade secret or confidential proprietary information. The 
Department will prevent disclosure ofthe designated confidential information to the extent 
permitted under the Right-to-Know Law (65 P. S. §§ 67.101 —67.3103) or other applicable 
state law-

[(d) In addition to submitting a stimulation record to the Department under subsection 
(b), and subject to the protections afforded for trade secrets and confidential proprietary 
information under the Right-to-Know Law, the operator shall arrange to provide a list of 
the chemical constituents ofthe chemical additives used to hydraulically fracture a well, 
by chemical name and abstract service number, unless the additive does not have an 
abstract service number, to the Department upon written request by the Department.] 

MSC comment: 

Section 78.122 sets forth requirements relating to well records and completion reports. With 
respect to the proposed revisions to Section 78.122(b) related to well completion reports, the 
revisions recognize the fact that vendors and service providers hired by well operators do not 
disclose to the operators certain information about the chemicals added to the stimulation fluid 
because that information is considered by the vendor or service provider to be a trade secret or 
confidential, proprietary information. This dynamic is reflected in the current oil and gas 
regulations at 25 Pa, Code § 78.122(d), which recognizes the relationship among operators, 
vendors and service providers by allowing operators to arrange to have their vendors and service 
providers provide certain information directly to the Department when necessary. MSC 
appreciates that the Department has retained this concept in its proposed revisions to Chapter 78 
and supports those proposed changes to Section 78.122(b). 
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In a scenario where a vendor or service provider is providing information directly to the 
Department in accordance with Section 78.122(b), as proposed, it is the vendor or service 
provider that considers the information to be a trade secret or confidential proprietary-
information. Consistent with that framework, MSC believes that Section 78.122(c), as proposed, 
should be revised slightly to recognize that the vendor or service provider (as opposed to the 
operator) may be the entity designating the information submitted directly to the Department as a 
trade secret or confidential proprietary information. These minor changes will harmonize the 
requirements in Section 78.122(c), as proposed, with the structure reflected both, in Section 
78.122(b), as proposed, and as currently exists in the oil and gas regulations. 

MSC's suggested amendatory language: 

(c) When a stimulation record is submitted, specific portions ofthe stimulation record may be 
designated as containing a trade secret or confidential proprietary information. The Department 
will prevent disclosure ofthe designated confidential information to the extent permitted under 
the Right-to-Know Law (65 P. S. §§ 67.101 673103) or other applicable state law. 

§ 78.123. Logs and additional data. 

(a) If requested by the Department within 90 calendar days after the completion [of drilling] or 
recompletion of drilling [of a well], the well operator shall submit to the Department a copy of 
the electrical, radioactive or other standard industry logs run on the well. 

£b} In addition, if requested by the Department within 1 year ofthe completion [of drilling] or 
recompletion of drilling [a well], the well operator shall file with the Department a copy ofthe 
drill stem test charts, formation water analysis, porosity, permeability or fluid saturation 
measurements, core analysis and lithologic log or sample description or other similar data as 
compiled. No information will be required unless the operator has had the information described 
in this subsection compiled in the ordinary course of business. No interpretation ofthe data is to 
be filed. 

[(b)] ££}. Upon notification by the Department prior to drilling, the well operator shall collect 
additional data specified by the Department, such as representative drill cuttings and samples 
from cores taken, and other geological information that the operator can reasonably compile. 
Interpretation ofthe data is not required to be filed. 

[(c)] £J!) [The information requested by the Department] Data required under subsections 
[(a)] £fei and [(b)] &i shall be retained fry the well operator and filed with [provided to] the 
Department [by the operator, within] no more than 3 years after completion ofthe well.. 
[unless the Department has granted an extension or unless the Department has requested 
information as described in subsection (d). If the Department has granted an extension, 
the information shall be submitted in accordance with the extension, but in no case may 
the extension exceed 5 years from the date of completion ofthe well.] Upon request, the 
Pepfrrtmgnf gh^i ^tepd the deadline up to five years from the date of compMiop ofthe 
well. 
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[(d)] l£] [In accordance with the request ofthe Department, the operator shall submit 
the information described in this section for use in investigation or enforcement 
proceedings, or in aggregate form for statistical purposes.] The department shall be 
entitled to utilize information collected under this subsection in the enforcement 
proceedings! in malting 
designations or determinations under section 1927-A of The Administrative Code of 
1929 and in aggregate form for statistical purposes* 

MSC comment: j 

Paragraphs (a) and (b) paraphrase language from section 3222 of Act 13, Current Chapter 78 j 
regulations provide that this information could be submitted up to 3 years after completion of a j 
well providing an effective 3 year confidentiality period for this data. The proposed paragraph S 
(d) would eliminate the confidentiality period for log information described in paragraph (a), j 
requiring that logs be submitted immediately upon request. The MSC believes it is important to j 
maintain a reasonable confidentiality period for all geologic data submitted to the Department in j 
order to protect the enormous capital investment being committed to development ofthe j 
Commonwealth's oil and natural gas resources. We believe that a 3 year confidentiality period is j 
adequate and is consistent with rules applied in other oil and gas producing states. | 

MSC's suggested amendatory language: I 

(a) If requested by the Department within 90 calendar days after the completion or j 
recompletion of drilling, the well operator shall submit to the Department a copy ofthe 
electrical radioactive or other standard industry logs run on the well. Any such data submitted 
under this subsection shall be held confidential by the Department for a period of three years 
following completion of drilling or deepening. 

This concludes our comments. 
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